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EMPIRE  AND  SOVEREIGNTY 

Ernst  Freund 
THE  TEKM  "  EMPIKE  " 

The  term  "empire"  (or  its  German  equivalent  Reich)  has  not  attained  to  the 
status  of  an  exact  political  concept,  but  by  international  usage  has  been  reserved  for 
political  organizations  of  great  power  or  territorial  extent.  Down  to  the  beginning  of 
the  past  century  it  was  used  particularly  to  designate  the  Holy  Roman  Empire  of  the 
German  Nation,  the  nominal  successor  of  the  great  empire  of  antiquity;  but  the  sul- 
tan's imperial  rank  had  been  recognized1  in  1718,  and  the  title  impercdor  had  been 
assumed  by  the  tsar  of  Russia  in  1721.  The  rulers  of  the  great  eastern  nations, 
China  and  Japan,  have  always  been  designated  as  "emperors"  by  European  writers, 
and  are  accorded  that  rank  in  diplomatic  intercourse.  On  the  downfall  of  the  Holy 
Roman  Empire  the  last  of  its  rulers  assumed  the  title  of  "  emperor  of  Austria,"  and 
Napoleon  constituted  himself  "  emperor  of  the  French."  Brazil  became  an  "  empire  " 
in  1822.  When  monarchical  rule  was  temporarily  established  in  Mexico  in  1863,  the 
title  of  "  emperor  "  was  given  to  the  monarch.  The  reconstitution  of  Germany  took 
place  under  the  form  of  an  "empire."  The  queen  of  England  assumed  the  title  of 
"  empress  of  India  "  in  1878,  and  the  term  "  empire  "  is  generally  applied  to  the  whole 
of  the  British  dominions. 

It  thus  appears  that  we  speak  of  "  empire  "  regularly  only  in  connection  with 
political  systems  ruled  by  a  monarchical  head,  and  that  a  territory  of  considerable 
extent  is  regarded  as  essential,  but  also  as  sufficient,  to  support  the  rank.  A  large 
extent  of  territory  will,  however,  in  most  cases  mean  some  diversity  in  population,  and 
therefore  also  the  grouping  of  the  people  of  different  districts  into  communities  more 
or  less  distinct  from  each  other  in  habits  and  feelings,  if  not  in  law  and  language. 
Political  consolidation  may,  in  course  of  time,  overcome  such  differences,  as  they  have 
been  overcome  in  France,  and  very  largely  in  Russia,  not  to  speak  of  China  and  Japan. 
But  most  empires  have  been  forced  to  preserve  this  distinctness  of  communities  in 
their  political  organization,  which  then  appears  as  a  conglomeration  of  states  rather 
than  as  a  perfectly  consolidated  system.  The  United  States  presents  the  first  instance 
of  such  conglomeration  in  a  successful  manner  otherwise  than  under  a  monarchical 
head;  and  because  it  is  a  republic,  this  country  is  not  spoken  of  as  an  "empire."  The 
application  of  the  term  "  empire "  to  another  notable  aggregation  of  states  under 
republican  form  of  government,  the  Swiss  confederation,  would  be  prevented  by  the 
small  extent  of  its  territory.  But  both  the  United  States  and  Switzerland  have  aided 
in  the  solution  of  problems  of  imperial  organization. 

iBy  the  peace  treaty  of  Passarowitz.    (The  title  had  been  assumed  in  1453.) 
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The  recent  acquisition  by  the  United  States  of  tropical  possessions  has  been  des- 
ignated as  an  "imperial"  policy — partly,  it  is  true,  on  account  of  the  proposed  or 
apprehended  system  of  absolute  or  constitutionally  unlimited  government,  which 
seemed  to  present  an  analogy  to  monarchical  rule.  The  political  connection  of  a 
dominant  state  with  outlying  dependencies  has,  however,  generally  been  one  of  the 
notable  features  of  empire,  and  bids  fair  in  the  future  to  become  its  leading  charac- 
teristic. The  extension  of  European  or  occidental  rule  over  Asia  and  Africa  is  gen- 
erally recognized  as  the  paramount  issue  of  present  world-politics.  There  is  no  doubt 
that,  within  a  measurable  period  of  time,  this  process  of  colonial  expansion  will  not 
result  in  perfect  political  amalgamation  between  dominant  and  dependent  states.  The 
term  "empire  "  will  then  come  more  and  more  to  designate  systems  of  political  organi- 
zation falling  short  of  absolute  consolidation. 

A  careful  study  of  this  form  of  imperial  organization,  applied  to  national  as  well 
as  to  colonial  expansion,  will  probably  lead  to  a  revision  of  some  of  the  fundamental 
doctrines  of  political  science,  especially  that  of  sovereignty.  The  ingenuity  of  politi- 
cal writers  has  been  taxed  to  fit  the  theory  of  the  sovereign  state  to  the  structure  of 
the  federal  state ;  the  structure  of  the  British  empire  presents  still  greater  difficulties. 
The  theory  of  parliamentary  omnipotence  does  not  give  a  correct  or  adequate  idea  of 
the  organic  relation  between  the  United  Kingdom  and  its  dependencies.  While  the 
constitution  of  France  bears  out  the  current  theory  of  the  state,  that  theory  fails  if 
we  view  France  and  such  dependencies  as  Tunis  or  Annam  as  a  unit.  If  it  can  be 
shown  that  these  relations  are  not  merely  abnormal  and  temporary,  but  are  serviceable 
and  appropriate  forms  of  organizing  an  empire,  it  may  still  be  argued  that  the  totality 
of  an  empire  is  not  a  state.  But  it  must  be  conceded  that  it  constitutes  a  political 
system  of  the  first  importance,  and  we  are  called  upon  to  explain  the  nature  and  con- 
stitution of  a  political  organism,  which  exhibits  normal  vitality  and  adequately  per- 
forms the  function  of  government,  without  that  consolidation  of  governmental  powers 
which  we  call  sovereignty. 

POLITICAL  CONNECTIONS  IN  ANCIENT  GREECE 

When  we  say  that  in  ancient  Greece  the  idea  of  the  state  was  realized  only  in  the 
city,  we  recognize  not  only  the  fact  that  Greek  national  life  never  attained  any  ade- 
quate political  organization,  but  also  that  to  Greek  political  thinkers  the  idea  of  such 
an  organization  did  not  assume  the  form  of  a  consolidated  state.  The  abortive  steps 
toward  political  unity  show  the  possible  lines  of  further  development :  a  united  Greece 
would  have  been  either  a  permanent  symmachy,  like  that  headed  by  Athens  in  the 
time  of  Pericles,  or  a  federation  like  the  Achaean,  extending  over  the  whole  of  Greece ; 
that  is  to  say,  it  would  have  been  a  protectorate  or  a  federal  state. 

For  the  alliance  headed  by  Athens  was  distinctly  unequal  in  character,  the  subor- 
dinate members  paying  tribute,  while  Athens  furnished  protection  against  Persia, 
secured  free  navigation  on  the  JEgean  sea,  and  preserved  peace  between  the  members, 
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respecting  at  the  same  time  their  internal  autonomy;  the  Achaean  federation,  on  the 
other  hand,  was  an  alliance  of  equal  members,  and  a  well-organized  central  authority 
not  only  determined  foreign  relations,  but  even  exercised  some  legislative  powers. 
There  is  nothing  to  show  that  the  Greeks  ever  contemplated  or  desired  an  absolute 
political  consolidation  of  the  country,  reducing  the  city-states  to  provinces,  such  as 
has  been  realized  in  modern  Greece. 

THE  ROMAN  EMPIRE 

The  expansion  of  Rome  assumed  partly  the  form  of  subjection,  partly  that  of  the 
protectorate.  The  subjection,  as  expressed  in  the  ancient  formula  of  the  deditio,  was 
absolute,  and  established  the  Roman  imperium  without  any  constitutional  limitations;2 
it  formed  the  basis  of  the  provincial  government,  and  if  local  laws  and  institutions 
were  to  some  extent  respected,  this  was  done  for  the  sake  of  convenience  and  by  mere 
sufferance.  The  term  "protectorate"  may  be  used  to  cover  several  relations  which 
the  Romans  distinguished  from  each  other.  A  state  or  city  that  had  been  conquered 
might  receive  its  liberty  as  a  gift  from  the  Romans ;  then  it  belonged  to  the  class  of 
civitates  sinefoedere  immunes  et  liberae,  of  which  Cicero3  mentions  five  in  Sicily;  the 
autonomy  was  established  by  a  charter  (lex),  granted  by  the  senate,  or  in  later  times 
also  by  the  emperor,  and  was  thus  less  secure  than  that  guaranteed  by  treaty.  Where 
autonomy  was  secured  by  treaty  of  alliance,  the  Romans  spoke  of  civitates  foederatae. 
The  independence  of  these  communities  rested  upon  the  sacred  law  which  furnished 
the  sanction  of  international  obligations.4  The  alliance  might  be  equal  or  it  might 
recognize  the  superiority  of  the  Romans ;  in  either  case  the  allied  state  was  regarded  as 
free. 

A  people  is  free  which  is  subject  to  no  other's  power;  it  is  at  the  same  time  allied  whether 
it  entered  into  friendship  by  equal  alliance,  or  whether  it  was  contained  in  the  treaty  that  it 
should  by  comity  recognize  the  suzerainty  of  another  people.5  For  this  means  that  the  one 
people  is  understood  to  be  superior,  not  that  the  other  is  not  free;  and  as  we  understand  our 
clients  to  be  free,  although  they  are  not  equal  to  us  in  authority,  dignity,  or  strength,  so  we 
understand  those  to  be  free  who  must  recognize  our  overlordship.6 

The  internal  autonomy  of  such  states  was  very  extensive ;  they  had  their  own  laws 
and  legislative  powers,  their  own  jurisdiction  even  over  Roman  citizens,  and  the  admin- 
istration of  their  finances;  they  were  not  subject  to  Roman  taxation  or  conscription, 
but  the  Romans  in  some  cases  stipulated  that  they  should  be  exempt  from  customs 
duties  levied  by  an  allied  state.7  A  general  prohibition  of  certain  associations  was 
held  by  Emperor  Trajan  to  be  unenforceable  in  a  city  using  under  treaty  its  own  laws;8 
and  Roman  magistrates  entered  these  cities  without  lictors.  Many  cities  retained  their 
own  right  of  coinage — one  of  the  principal  marks  of  sovereignty — and  they  could 

'  Walter,  ROmische  Rechtsgeschichte,  sees.  78,  96.  Cicero,  pro  Balbo,  36,  calls  attention  to  the  imperative 

3  In  Verrem,  IV,  6, 13.  form  of  this  Provision. 

*  Ibid.,  V,  19.  6  Digest,  49,  15 :  7, 1. 

5  Majestatem    populi     Romani     comiter     conservato,  7Liv.,38,  44.  *  Plin.,  Ep.  10,  93. 
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receive  exiled  Roman  citizens.  The  treaty  often  bound  the  ally  to  furnish  aid  to  the 
Romans,  such  as  troops  and  ships,  and  supplies  and  quarters  to  Roman  troops  passing 
through  allied  territory.  It  was  always  stipulated  that  the  Romans  and  their 
allies  should  have  the  same  friends  and  enemies.  In  many  cases  this  liberty  was 
precarious,  and  would  not  protect  from  arbitrary  acts  of  interference;  if  deemed 
desirable,  it  was  readily  taken  away.  In  fact,  the  Roman  political  supremacy  was 
unquestioned  and  irresistible,  but  this  makes  the  policy  which  tolerated  legal  inde- 
pendence all  the  more  remarkable.  To  the  Roman  administrative  authorities  the  bound- 
aries of  free  states  were  boundaries  of  jurisdiction,  which  might  be  overstepped  by 
political  acts  of  state,  but  not  by  the  regular  course  of  legislation  or  administration. 
These  states,  it  is  true,  were  not  sovereign,  but  neither  did  the  Roman  empire  enjoy 
legal  sovereignty  over  them,  since  no  constitutional  organs  of  Roman  government  were 
operative  within  their  limits.  Such  was  the  position  of  Marseilles  in  France  and  of  a 
number  of  Greek  cities,  at  least  to  the  end  of  the  first  century  of  our  era ;  but  from 
the  beginning  of  the  empire  many  free  states,  especially  in  Asia  and  Africa,  were 
brought  under  immediate  Roman  jurisdiction,  and  from  the  time  of  Trajan  this  prin- 
ciple was  systematically  carried  through.9  Only  in  the  remoter  boundary  districts, 
cities  and  territories  in  the  Crimea,  Armenia,  the  Caucasus,  and  Arabia  retained  a 
qualified  independence  under  rulers  who  recognized  Roman  supremacy.  On  the  whole, 
however,  the  later  Roman  empire  was  thoroughly  consolidated,  and  presented  the  per- 
fect type  of  a  state  which  enjoys  throughout  its  territories  sovereign  authority. 

THE  HOLY  ROMAN  EMPIRE 

Before  the  final  downfall  of  the  western  empire  a  number  of  Germanic  kingdoms 
sprang  up  in  France  and  Spain.  In  a  vague  and  undefined  manner  they  recognized 
the  overlordship  of  the  Roman  emperor;  but  for  all  practical  purposes  the  Teutonic 
kingdoms  of  the  early  Middle  Ages  enjoyed  a  substantial  independence  very  different 
from  the  precarious  autonomy  accorded  to  the  free  and  allied  states  before  referred  to. 
Their  position  may  be  compared  to  that  of  the  Parthian  empire,  the  one  great  state 
that  succeeded  in  holding  its  own  against  the  Roman  world-empire  at  the  height  of  its 
power,  but  whose  rulers  refrained  from  exercising  the  right  of  gold  coinage — the 
highest  badge  of  sovereignty.10  It  is  to  be  noted  that  even  the  early  Frankish  kings 
engraved  on  their  coins  the  name  of  the  Roman  emperor.  At  the  time  the  Theodosian 
code  was  published  France  and  Spain  were  already  severed  from  Rome ;  but  the  code 
was  sent  to  the  states  in  these  territories  and  received  currency  among  their  Roman 
inhabitants  by  adoption  on  the  part  of  their  Teutonic  rulers — a  proceeding  likewise 
characteristic  of  the  deference  voluntarily  paid  to  the  name  and  authority  of  the  Roman 
empire. 

The  Germanic  kingdom  arose  out  of  the  temporary  overlordship  of  the  duke  over 
the  princes  of  several  nations  created  for  the  purpose  of  undivided  leadership  in  com- 

9  Mommsen,  Provinzen,  p.  289.  io  Ibid.,  p.  417. 
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mon  wars.  For  a  time  this  kingship  became  absolute,  and  attained  its  highest  power 
in  the  hands  of  Charles  the-  Great,  under  whose  reign  all  territories  subject  to  him 
were  simple  provinces.  But  the  conditions  which  it  had  superseded  gradually  reas- 
serted themselves  in  the  form  of  feudal  suzerainty11  and  vassalage.  The  characteristic 
element  of  feudalism  is  subordinate  territorial  power  held  as  vested  and  heritable  right, 
and  therefore  adversely  to  any  claim  of  absolute  power  on  the  part  of  the  superior  lord. 
In  Germany  the  development  of  feudalism  was  such  that  the  power  of  the  great 
vassals  in  course  of  time  grew  into  substantial  independence,  which  in  the  French  draft 
of  the  peace  treaty  of  Minister  and  Osnabriick  was  designated  as  "sovereignity."12 
On  the  other  hand,  the  legal  supremacy  of  the  empire  was  not  formally  surrendered. 
The  imperial  legislative  power  was  undefined  and  not  restricted  to  certain  matters; 
and  if  so  expressed,  it  prevailed  over  local  customs  and  statutes  of  the  territories;13 
from  a  purely  theoretical  point  of  view  it  was  therefore  sovereign ;  but  the  machinery 
for  its  exercise  was  so  constituted  that  the  rights  of  the  territorial  princes  could  not  be 
affected  without  their  assent.  The  legal  power  was,  moreover,  neutralized  by  political 
impotence  which  increased  as  time  went  on.  Political  writers  were  puzzled  by  the 
abnormal  features  of  this  political  organism  and  did  not  know  quite  how  to  character- 
ize it.  German  legal  historians  now  designate  it  as  a  Staatenstaat;  we  may  describe 
it  as  a  federal  state  in  which  political  strength  and  consciousness  was  represented  by 
the  members,  while  the  union  was  weak  and  decaying,  and,  so  far  from  expanding  at 
the  expense  of  the  members,  would  not  dare  to  exercise  the  powers  which  it  had.  In 
law  the  members  had  to  submit  to  imperial  taxation  and  to  take  part  in  imperial  wars ; 
they  could  not  conclude  alliances  against  the  empire ;  they  were  subject  to  the  supreme 
judicial  control  of  the  imperial  court,  which,  even  where  regular  appellate  jurisdiction 
was  excluded,  could  be  invoked  against  an  absolute  denial  of  justice  on  the  part  of 
territorial  governments.14  In  many  important  matters  imperial  and  territorial  powers 
were  concurrent.  If  we  look  at  the  relation  from  the  point  of  view  of  the  practical 
operation  of  constitutional  law,  we  should  say  that  sovereignty  lay  neither  with  the  ter- 
ritory nor  with  the  empire,  that  the  course  of  historical  development  had  resulted  in 
the  lack  of  an  absolute  authority,  and  that  neither  the  position  of  the  states  nor  that 
of  the  empire  evinced  any  definite  principle  in  the  adjustment  of  functions  such  as  is 
noticeable  in  our  present  federal  constitutions.  The  constitution  of  the  Holy  Roman 
Empire  had  in  it  the  germs  of  disintegration,  but  also  shows  that  political  life  can  be 
carried  on  for  centuries  with  nominal  powers  of  supremacy  held  in  abeyance,  and 
recognized  only  upon  condition  that  they  will  not  be  asserted. 

THE  FEDERAL  STATE 
In  the  course  of  the  past  century  the  old  German  empire  has  given  way,  first, 
to  an  even  looser  federation,  the  organic  act  of  which  was  careful  to  describe  the  par- 
ties entering  into  it  as  sovereign,  then  to  a  federal  state  framed  upon  the  model  of  the 

11  See  W.  H.  H.  Kelke,  "  Feudal  Suzerains  and  Modern  12  Schroeder,  Deutsche  Rechtsgeschichte,  p.  801. 

Suzerainty,"  Law  Quarterly  Review,  Vol.  XII,  p.  215.  "  Ibid.,  p.  750.  ™Ibid.,  p.  786. 
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American  Union  which  had  evolved  up  to  that  time  the  most  successful  and  durable 
form  of  a  constitution,  combining  local  autonomy  with  national  supremacy,  and  recog- 
nizing both  as  non-delegated,  inherent,  and  indestructible  rights.  A  similar  federal 
constitution  had  been  adopted  for  Switzerland  in  1848.  The  federal  system  also  pre- 
vails over  the  greater  portion  of  Latin  America:  Mexico,  Central  America,  Colombia, 
Venezuela,  Brazil,  and  Argentine.  It  has,  moreover,  been  adopted  by  the  two  greatest 
dependent  communities  of  the  world,  British  North  America  and  Australia.  It  thus 
rules  two  of  the  world's  greatest  powers,  and  almost  the  whole  of  the  new  world.  It 
was  first  successfully  established  by  English-speaking  people,  and  now  claims  the 
adhesion  of  their  great  majority.  As  the  English  constitution  embodies  a  most  suc- 
cessful compromise  of  powers  within  the  state,  so  we  turn  primarily  to  a  nation  of 
English  origin  for  an  answer  to  the  question  whether  a  compromise  between  different 
communities  cannot  be  made  the  permanent  basis  of  a  great  political  organism. 

In  examining  the  structure  of  these  federations  the  two  questions,  whether  they 
constitute  states,  and  whether  they  constitute  sovereign  states,  have  been  frequently 
and  most  thoroughly  discussed.  There  is  substantial  unanimity  in  answering  the  first 
question  in  the  affirmative.  There  can  be,  indeed,  no  doubt  that  the  constitutions  of 
the  great  federations  of  the  present  time  must  be  interpreted  as  creating  distinct  and 
independent  political  communities  and  governments,  not  dependent  upon  the  voluntary 
consent  of  the  members  either  for  the  continuance  of  their  existence  or  for  the  enforce- 
ment of  their  laws.  The  opposite  theory  has  been  silenced  in  America  since  the  Civil 
War.  Direct  federal  citizenship  and  allegiance,  and  what  the  Supreme  Court  of  the 
United  States  has  called  sovereignty  or  governmental  power  ''resting  upon  the  soil,"18 
are  essential  to  the  distinct  existence  of  a  state,  and  they  belong  to  every  federal  system. 

The  prevailing  opinion  is  also  that  the  federal  state  is  sovereign,  excepting  of 
course  the  dependent  federations,  Canada  and  Australia.  If  by  "sovereign"  we 
understand  merely  "supreme,"  i.  e.,  subject  to  no  higher  power,  the  attribute  clearly 
belongs  to  the  federal  organization,  and  it  is,  moreover,  supreme  in  the  sense  that  it  is 
superior  to  the  member-state  organization.16  Power  may  be  supreme  in  this  sense 
without  being  unlimited;  and  if  we  understand  by  "sovereignty"  a  power  which  is 
formally  unlimited,17  it  cannot  be  admitted  that  the  principal  federal  states  are  sovereign 
over  their  member-states.     This  position  follows  from  the  following  considerations: 

1.  No  federal  state  has  imposed  its  organization  upon  the  member-states  by  force 
or  against  their  will,  but  in  each  case  the  federal  constitution  was  adopted  by  the  free 
and  voluntary  act  of  cohesion  on  the  part  of  the  member-states.  The  preamble  of  the 
German  constitution  expresses  this  fact  of  a  prior  agreement ;  the  first  article  of  the 
Swiss  constitution  implies  it  by  speaking  of  sovereign  cantons,  and,  while  the  Swiss 
constitution  was  adopted  against  the  dissenting  popular  vote  of  a  minority  of  cantons, 

15  Exparte  Siebold,  100  U.  S.,  371.  tutional  Law,  Vol.  I,  p.  52:    "  Original  absolute  unlimited 

16  United  States  Constitution,  VI,  1,  2;    German  Con-  universal  power  over  the  individual  subject  and  over  all 
stitution,  Art.  2.  associations  of  subjects." 

17  Burgess,  Political  Science  and  Comparative  Consti- 
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it  was  subsequently  accepted  by  the  governments  of  these  cantons.  The  preamble  of 
the  constitution  of  the  United  States  does  not  refer  to  an  agreement  of  the  states,  but  to 
the  sovereign  will  of  the  united  people  or  nation;  but  the  constitution  provided  that, 
upon  its  ratification  by  nine  states,  it  should  be  established  between  the  states  so  ratify- 
ing the  same  only;18  the  establishment  of  the  constitution  previous  to  this  ratification 
by  all  states  was  thus  a  revolutionary  act  in  its  effect  upon  the  old  confederation,  which 
was  thereby  dissolved;  but  the  constitution  was  not  imposed  as  an  act  of  force  upon 
unwilling  states ;  each  state  has  voluntarily  come  into  the  union.  The  same  is  true  of 
the  Canadian  and  Australian  federation.  That  no  federation  has  forced  reluctant  states 
into  the  bond  of  union  is,  however,  stated  merely  as  a  fact  of  great  significance,  and 
not  as  conclusive  against  the  claims  of  sovereignty;  for  it  does  not  prove  that  the 
federal  constitution  may  not  now  be  imposed  upon  new  states  against  their  will.  The 
constitution  of  the  United  States  gives  Congress  power  to  admit  new  states;  this  is 
always  done  by  an  act  of  legislation  providing  for  the  expression  of  the  will  of  the 
people  of  the  state  to  be  admitted ;  but  it  does  not  appear  that  this  is  necessary,  and  it 
is  probable  that  Porto  Rico  or  Hawaii  could  be  made  states  of  the  Union  without  their 
consent,  and  that  Alsace-Lorraine  could  be  received  as  a  state  into  the  German  empire 
by  legislation  operating  as  a  constitutional  amendment.  The  non-exercise  of  this 
sovereign  power  is  clearly  dictated  by  principle,  if  not  by  absolute  rule,  and  should  be 
contrasted  with  the  organization  of  counties,  provinces,  and  territories  by  sovereign  act 
of  the  state,  often  without  consulting  the  wishes  of  the  people  of  the  locality 
concerned,  and  nearly  always  without  a  formal  expression  of  their  consent. 

2.  The  member-states  cannot  be  destroyed  by  federal  power.  The  indestructibility 
of  the  states  of  the  American  Union  has  been  recognized  by  the  Supreme  Court  of  the 
United  States,  even  with  reference  to  extra-legal  action  or  causes,  such  as  rebellion  or 
secession;19  the  principle  would,  however,  be  even  stronger  if  confined  to  legislation. 
It  is  clear  beyond  any  doubt  that  legislation  under  the  constitution  does  not  extend  to 
the  exercise  of  such  power ;  the  express  enumeration  of  federal  legislative  powers  to  be 
found  in  the  several  federal  constitutions  naturally  does  not  include  this  subject.20  But 
it  is  also  true  that  in  the  United  States  a  constitutional  amendment  could  not  abolish  a 
state,  since  that  would  involve  the  taking  away  of  its  representation  in  the  Senate,  which 
cannot  be  done  without  its  consent.21  German  jurists  likewise  hold,  with  few  exceptions, 
that  the  imperial  power  cannot  be  exercised  so  as  to  destroy  the  existence  of  any  one 
state  without  its  consent ;  either  on  the  ground  that  the  preliminary  agreements  between 
all  the  states  protect  each  state  in  perpetuity,22  or  on  the  ground  of  inherent  equality.21' 
In  Switzerland  the  constitutional  recognition  of  the  cantons  as  sovereign  may  be  relied 
upon  as  leading  logically  to  the  same  result. 

i»  Art.  VII.  19  Texas  v.  White,  7  Wall.,  700, 1869.  21  United  States  Constitution,  Art.  V. 

20  The    constitution   of    the   United    States    provides  22  Meyer,  Staatsrecht,  sec.  164. 

expressly  that  Congress  may  not  form  new  states  by  the 

division  or  junction  of  territory  of  existing  states  (Art.  IV,  M  Laband,  Staatsrecht,  sec.  13. 

§3,1). 
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3.  It  may,  however,  be  urged  that,  while  federated  member-states  cannot  be 
absolutely  destroyed,  the  federal  power  may  be  exercised  by  constitutional  amendment 
so  as  to  strip  them  of  their  functions  and  independent  organization  and  to  leave  them 
only  a  shadow  of  existence  without  substance.  This  must  be  conceded;  but  to 
judge  of  the  practical  operation  of  federal  power,  the  machinery  of  constitutional 
amendment  must  be  considered.  It  is  a  uniform  feature  of  federal  constitutions  that 
their  amendment  requires  the  expression  of  the  will  of  the  member-states,  and  the 
assent  of  a  substantial  part  of  them;  in  the  United  States  this  must  be  a  three-fourths 
majority;  in  Switzerland  a  simple  majority;  in  Germany  fourteen  out  of  fifty-eight 
votes  in  the  federal  council  defeat  a  proposed  amendment,  and  in  view  of  the  distribu- 
tion of  votes  in  the  council  between  the  forty-five  states  it  is  possible  that  twelve  states 
may  impose  an  amendment  upon  thirteen,  these  twelve,  however,  representing  the 
vastly  greater  portion  of  federal  territory  and  people;  it  is  also  true  and  very 
important  that  the  small  one-vote  states  by  holding  together  can  defeat  any  encroach- 
ment upon  their  rights;  that  Prussia  can  do  so  by  herself,  and  the  three  other 
kingdoms  by  combining  their  votes.  The  clear  meaning  of  these  provisions  for 
constitutional  amendment  is  that  it  was  intended  to  qualify  federal  sovereignty  by  a 
compromise  arrangement  securing  to  the  states  as  such  an  influence  upon  the  formation 
of  the  federal  will;  and  the  result  is  certainly  something  very  different  from  the 
sovereignty  of  the  consolidated  state  over  its  political  subdivisions. 

4.  The  determining  fact  in  judging  the  question  of  federal  sovereignty  is,  however, 
that  there  are  in  the  United  States  and  in  Germany  matters  that  are  withdrawn  even 
from  the  power  of  constitutional  amendment ;  in  the  United  States  the  right  of  each 
state  to  equal  representation  in  the  Senate;24  in  Germany  any  special  right  of  a 
member-state.20  Here  is  an  absolute  limitation  upon  the  federal  power  which  can 
be  overcome  by  no  legal  process.  If  sovereignty  is  power  unlimited  and  absolute,  how 
can  it  be  reconciled  with  these  provisions?  Mr.  Burgess  admits  the  difficulty,  and 
attempts  to  remove  it  by  suggesting  for  the  United  States  that  all  the  great  reasons  of 
political  science  and  of  jurisprudence  would  justify  the  adoption  of  a  new  law  of 
amendment  by  the  general  course  of  amendment  now  existing  without  the  attachment 
of  the  exception,26  while  with  regard  to  Germany  he  urges  that  in  this  point  there  is 
not  only  incompleteness,  but  positive  error,  in  such  an  organization  of  the  state.27 
Neither  argument  disproves  the  existence  of  the  limitation,  nor  would  anyone  regard 
its  violation  otherwise  than  as  an  act  unwarranted  by  law  and  revolutionary  in  character. 
I  think  it  is  clear  that  neither  the  United  States  nor  the  German  empire  is  sovereign  in 
the  sense  in  which  the  term  is  defined  by  Mr.  Burgess  or  by  the  English  school  of 
analytical  jurists  as  represented  by  Austin  or  by  Professor  Dicey. 

24 Art.  V:  "No  state  without  its  consent  shall  be  de-  to  the  union  are  established,  can  be  altered  only  with  the 

prived  of  its  equal  suffrage  in  the  Senate."  consent  of  the  member-state  having  such  right." 

25  Art.  LXXVIII :  "  Those  provisions  of  the  constitution  26  Political  Science  and  Constitutional  Law,  Vol.  I,  p.  154. 

by  which  certain  rights  of  member-states  in  their  relation  27  Op.  cit.,  Vol.  I,  p.  164. 
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THE  AUTONOMOUS  COLONY 

Canada  and  Australia,  two  of  the  world's  great  federations,  at  the  same  time 
represent  another  type  of  political  connection  peculiar  to  the  British  empire — the 
autonomous  colony.  It  appears  to  have  been  asserted  from  early  times  as  a  principle 
of  English  constitutional  law  that  British  settlers  in  new  colonies  carried  with  them  the 
fundamental  rights  and  privileges  of  the  British  subject.28  As  one  of  these  privileges 
they  claimed  the  important  political  right  not  to  be  subjected  to  taxes  or  laws  by  the 
mere  exercise  of  the  royal  prerogative,  but  only  by  the  consent  of  representative 
assemblies.  The  principle  did  not  apply  to  countries  conquered  by  British  arms,  over 
which,  indeed,  the  royal  power  is  not  absolute — for  it  is  still  subordinate  to  Parliament 
—  but  the  inhabitants  of  which  may  continue  to  be  governed  by  their  former  laws 
which  do  not  make  taxing  or  legislative  power  dependent  upon  the  consent  of  represen- 
tative assemblies.  But  if  the  king  in  such  conquered  colony  erects  by  charter  or 
otherwise  a  legislative  assembly,  he  cannot  thereafter  levy  taxes  by  royal  authority.29 
As  a  matter  of  right,  therefore,  in  the  original  British  colonies,  as  a  matter  of  favor  in 
some  others,  the  colonists  enjoyed  the  power  of  levying  their  own  taxes  and  making 
their  own  laws  through  elected  legislatures,  and  this  no  matter  whether  the  colony  was 
governed  as  a  province,  or  by  a  patented  proprietor,  or  under  a  popular  charter.  The 
American  colonies  prior  to  the  War  of  Independence  illustrated  the  application  of  these 
principles.  The  colony  of  Botany  Bay,  later  New  South  Wales,  on  the  other  hand, 
constituted  an  apparent  exception  to  the  rule  of  self-government,  being  in  the  early 
stages  of  its  history  subject  to  military  rule ;  but  at  that  time  the  colony  had  practically 
no  free  British  settlers ;  the  population  consisted  of  convicts,  the  garrison,  and  British 
officials;  and,  so  far  from  having  any  revenues  which  might  have  been  taxed,  the 
settlement  received  for  a  long  time  regular  assistance  in  supplies  from  the  home 
government.30 

The  privileges  of  the  British  colonists,  while  they  secured  them  against  absolute  and 
arbitrary  rule,  did  not  amount  to  practical  independence  or  freedom  from  royal  control. 
Such  freedom  might  be  substantially  granted  by  corporate  or  proprietary  charter,  and 
was  enjoyed  by  several  of  the  American  colonies,  but  the  autonomy  of  the  charter  govern- 
ment is  sui  generis  and  bound  up  with  questions  of  private  right  and  royal  prerogative. 
In  the  regular  provincial  colony  the  crown,  through  its  representatives,  had  a  voice  in 
legislation  and  controlled  the  executive  branch  of  the  government.  The  instructions 
to  the  colonial  governor,  of  which  those  issued  to  Governor  Morris  of  New  Jersey31 
may  be  taken  as  an  example,  show  that  the  royal  control  over  legislation  was  carefully 
guarded  by  rules  intended  to  protect  British  interests  and  the  royal  prerogative  and  to 
prevent  the  growth  of  undue  independence. 

Moreover,  the  checks  upon  the  power  of  the  crown  could  not  be  regarded  as  checks 

28  Lord  John  Russell  in  the  British  House  of  Com-  30  Jenks,  History  of  the  Australasian  Colonies,  chap.  iii. 

mons,  February  8, 1&50;  108,  Hans.,  Deb.,  p.  535.  3i  Reprinted  by  Hart,  American  History  of  Contempo- 

29 Campbell  v.  Hall,  20  St.  Tr.  289;  Cowper,  205.  varies.  Vol.  II,  p.  154. 
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upon  the  imperial  power,  unless  the  privileges  of  British  settlers  abroad  controlled 
Parliament  as  well  as  the  royal  prerogative.  In  the  earliest  stages  of  colonial  history 
this  difference  would  have  been  of  little  practical  importance,  since  Parliament  refused 
to  meddle  with  the  government  of  the  foreign  dependencies  of  the  crown,32  but  from 
the  time  that  the  secretaries  of  state  came  under  the  influence  of  the  legislature,  the 
power  of  Parliament  became  a  factor  to  be  reckoned  with  by  the  colonies.  The 
controversy  which  led  to  revolution  and  independence  in  America  turned  upon  the 
question  of  parliamentary  and  not  royal  power  to  levy  internal  taxes  upon  the  colonies. 
It  should  be  noted  that  as  early  as  the  fifteenth  century  it  had  been  held  with  regard 
to  Ireland,  at  that  time  a  dependent  subordinate  kingdom  with  a  parliament  of  its 
own,  that  taxes  do  not  bind  those  of  Ireland  because  they  are  not  summoned  to 
parliament.33  During  the  American  crisis  even  in  England  grave  doubts  were 
entertained  as  to  the  constitutional  power  of  Parliament  over  the  colonies  in  this 
respect,  but  upon  the  repeal  of  the  stamp  act  Parliament  took  occasion  to  declare 
solemnly  that  it  had  full  power  and  authority  to  make  laws  and  statutes  of  sufficient 
force  and  validity  to  bind  the  colonies  and  people  of  America,  subjects  to  the  crown  of 
Great  Britain,  in  all  cases  whatsoever.34  Pitt  desired  to  have  an  exception  made  with 
regard  to  the  right  of  taxation,  but  the  crown  lawyers  would  not  yield  the  point,  and 
the  declaratory  act  passed  without  alteration.  The  exception  as  to  taxes  could  have 
referred  only  to  taxes  other  than  customs  duties,  for  protective  duties  had  been  imposed 
since  1672,  the  net  produce  being  applied  to  the  defense  of  the  colonies,  and  they 
continued  to  be  levied  until  1845.  In  1778  the  exception  contended  for  was  recognized 
by  Parliament  in  an  act35  declaring: 

The  King  and  Parliament  of  Great  Britain  will  not  impose  any  duty,  tax  or  assessment 
whatsoever  payable  in  any  of  His  Majesty's  colonies,  provinces  and  plantations  in  North  America 
or  the  West  Indies  except  only  such  duties  as  it  may  be  expedient  to  impose  for  the  regulation 
of  commerce,  the  net  produce  of  such  duties  to  be  always  paid  and  applied  for  the  use  of  the 
colony,  province,  or  plantation  in  which  the  same  shall  be  respectively  levied,  in  such  manner  as 
other  duties,  collected  by  the  authority  of  the  respective  general  courts  or  general  assemblies  of 
such  colonies,  are  ordinarily  paid  and  applied. 

This  solemn  renunciation  must  be  regarded  as  the  establishment  in  the  strongest 
available  form  of  a  constitutional  restraint  upon  imperial  legislative  power. 

Since  the  latter  part  of  the  eighteenth  century,  the  constitutions  of  colonies 
enjoying  representative  institutions  have  regularly  emanated  from  Parliament,  and  not 
from  the  crown.  Parliament,  however,  did  not  depart  substantially  from  the  system 
of  government  formerly  established  by  royal  instruction.  This  appears  from  the 
constitutional  act  of  Canada  of  1791  dividing  Quebec  into  Upper  and  Lower  Canada, 
which  provided  for  the  exercise  of  the  legislative  power  with  the  consent  of  an  elected 

»2  A  survival  of  this  old  attitude  may  be  found  in  the  33  y.  B.  20,  H.  VI., 8,  cited  Blackstone,  1, 101. 

fact  that  the  judicial  supremacy  over  dependencies  does  34  a  p  vtt      h 

not  lie  with  the  House  of  Lords,  but  with  the  king  in  *"•>»• 

council.  3518  George  III.,  chap.  12. 
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assembly  (the  franchise  being  bestowed  upon  Catholics,  which  could  not  have  been 
done  by  royal  charter),  and  an  appointive  council  of  life  members  who  might  be  made 
hereditary,  the  governor  having  power  to  assent  to  bills  or  to  withold  his  assent,  or 
to  reserve  them  for  the  signification  of  the  king's  pleasure,  and  the  king  in  council 
having  power  to  disallow  any  bill  assented  to  by  the  governor  within  two  years  from 
its  receipt.  The  executive  power  is  vested  in  an  appointed  governor  acting  as  the 
representative  of  the  crown.  The  crown,  which  is  thus  the  source  of  the  executive 
power,  is,  however,  the  crown  of  Great  Britain  and  Ireland,  and  as  such  subject  to  the 
legal  and  political  control  of  the  British  Parliament.  The  executive  power  will  there- 
fore naturally  tend  to  be  the  representative  of  the  imperial  interests  or  of  the  interests 
of  Great  Britain  rather  than  of  those  of  the  colony.  If  colonial  autonomy  is  to  be 
established,  it  must  be  by  yielding  to  the  colony  a  substantial  control  over  the  colonial 
executive.  And  this  was  done  in  a  manner  most  characteristic  of  British  constitutional 
ideas,  in  the  establishment  of  what  has  become  known  as  responsible  government. 

The  Canadian  rebellion  of  1838  led  to  Lord  Durham's  mission  to  Canada,  which 
resulted  in  the  famous  report  of  1839. 36  Lord  Durham's  plan  of  reform  was  to 
strengthen  the  popular  element  of  government  and  to  reconcile  it  with  the  principle 
of  the  monarchy  by  the  same  methods  which  had  been  found  efficacious  for  that  pur- 
pose in  England,  i.  e.,  to  transplant  the  peculiar  British  relation  between  the  crown 
and  Parliament  to  the  colony. 

Every  purpose  of  popular  control  might  be  combined  with  every  advantage  of  vesting  the 
immediate  choice  of  advisers  in  the  Crown,  were  the  colonial  governor  to  be  instructed  to  secure 
the  cooperation  of  the  assembly  in  his  policy,  by  entrusting  its  administration  to  such  men  as 
could  command  a  majority;  and  if  he  were  given  to  understand  that  he  need  count  on  no  aid  from 
home  in  any  difference  with  the  assembly  that  should  not  directly  involve  the  relations  between 
the  mother  country  and  the  colony.  The  governor  if  he  wished  to  retain  advisers  not  possessing 
the  confidence  of  the  existing  assembly  might  rely  upon  the  effect  of  an  appeal  to  the  people, 
and  if  unsuccessful  he  might  be  coerced  by  a  refusal  of  supplies,  or  his  advisers  might  be  terri- 
fied by  the  prospect  of  impeachment.  But  there  can  be  no  reason  for  apprehending  that  either 
party  would  enter  on  a  contest  when  each  would  find  its  interests  in  the  maintenance  of  har- 
mony, and  the  abuse  of  powers  which  each  would  constitutionally  possess  would  cease  when  the 
struggle  for  larger  powers  became  unnecessary.  Nor  can  I  conceive  that  it  would  be  found 
impossible  or  difficult  to  conduct  a  colonial  government  with  precisely  that  limitation  of  the 
respective  powers  which  has  been  so  long  and  so  easily  maintained  in  Great  Britain. 

Lord  Durham's  plan  was  adopted  by  the  British  government,  and  the  Coercion  Act 
of  1838  was  superseded  by  the  Union  Act  of  1840,  which  restored  normal  constitu- 
tional relations.  In  view  of  the  radical  change  of  policy  now  introduced,  the  most 
striking  feature  of  the  act  of  1840  is  the  close  adherence  of  its  provisions  to  those  of 
the  Constitution  Act  of  1791.  The  constitution  of  the  legislature  is  the  same  except 
that  membership  in  the  legislative  council  may  no  longer  be  made  hereditary ;  and 
executive  powers  are  vested  as  before  in  the  governor  alone,  or  in  the  governor  acting 
with  the  advice  and  consent  of,  or  in  conjunction  with,  the  executive  council.     The 

36  Reprinted  in  Houston,  Documents  Illustrative  of  the  Canadian  Constitution,  Toronto,  1891. 
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letter  of  the  provisions  showing  no  radical  departure  from  the  earlier  system  of  govern- 
ment, the  new  policy  must  be  found  in  the  spirit  of  their  interpretation,  and  this 
interpretation  is  expressed  in  instructions  and  other  documents  of  less  formal  char- 
acter than  acts  of  parliament  or  royal  charters. 

Even  before  the  passage  of  the  act  of  1840,  in  1839,  Lord  John  Russell  instructed 
Lord  Sydenham,  the  new  governor: 

The  importance  of  maintaining  the  utmost  possible  harmony  between  the  policy  of  the 
legislature  and  of  the  executive  government  admits  of  no  question;  and  it  will  of  course  be 
your  anxious  endeavor  to  call  to  your  councils  and  employ  in  the  public  service  those  persons 
who,  by  their  position  and  character,  have  obtained  the  general  confidence  and  esteem  of  the 
inhabitants  of  the  province.37 

And  another  dispatch  setting  forth  his  views  he  concluded  by  saying: 

The  governor  must  only  oppose  the  wishes  of  the  Assembly  where  the  honor  of  the  Crown 
or  the  interests  of  the  Empire  are  deeply  concerned ;  and  the  Assembly  must  be  ready  to  modify 
some  of  its  measures  for  the  sake  of  harmony,  and  from  a  reverent  attachment  to  the  authority 
of  Great  Britain.38 

After  the  Union  Act  had  gone  into  effect,  a  number  of  resolutions  were  voted  by 
the  Legislative  Assembly,  which  contain  perhaps  the  fullest  formulation  of  the  new 
policy,  and  which  may  be  taken  as  authoritative,  since  it  is  understood  that  Lord 
Sydenham  himself  drafted  them,  and  had  them  introduced  by  one  of  the  members  of 
his  executive  council.     They  read  as  follows: 

1.  That  the  most  important  as  well  as  the  most  undoubted  of  the  political  rights  of  the 
people  of  this  province  is  that  of  having  a  Provincial  Parliament  for  the  protection  of  their 
liberties,  for  the  exercise  of  a  constitutional  influence  over  the  Executive  Departments  of  the  Gov- 
ernment, and  for  legislation  upon  all  matters  of  internal  government. 

2.  That  the  head  of  the  Executive  Government  of  the  Province  being,  within  the  limits  of 
his  Government,  the  representative  of  the  Sovereign,  is  responsible  to  the  Imperial  authority 
alone ;  but  that,  nevertheless,  the  management  of  our  local  affairs  can  only  be  conducted  by 
him,  by  and  with  the  assistance,  counsel  and  information  of  subordinate  officers  of  the  Province. 

3.  That  in  order  to  preserve  between  the  different  branches  of  the  Provincial  Parlia- 
ment that  harmony  which  is  essential  to  the  peace,  welfare  and  good  government  of  the 
Province,  the  chief  advisers  of  the  representative  of  the  Sovereign,  constituting  a  provincial 
administration  under  him,  ought  to  be  men  possessed  of  the  confidence  of  the  representatives  of 
the  people,  thus  affording  a  guarantee  that  the  well  understood  wishes  and  interests  of  the 
people,  which  our  Gracious  Sovereign  has  declared  shall  be  the  rule  of  the  Provincial  Govern- 
ment, will,  on  all  occasions,  be  faithfully  represented  and  advocated. 

4.  That  the  people  of  this  Province  have  moreover  a  right  to  expect  from  such  provincial 
administration  the  exertion  of  their  endeavors  that  the  Imperial  authority,  within  its  constitu- 
tional limits,  shall  be  exercised  in  the  manner  most  consistent  with  their  well  understood  wishes 
and  interests.39 

Thus,  was  established  the  principle  of  colonial  autonomy  since  transplanted  to 
Australia  and  the  Cape  Colony,  that  in  matters  of  internal  government  the  colonial 
executive,  though  an  organ  of  the  imperial  authority,  should  be  ruled  by  the  popular 

37  Houston,  op.  cit.,  p.  299.  38  ibid.,  p.  302.  &Ibid.,  p.  304. 
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will,  this  result  to  be  accomplished  by  the  institution  of  responsible  advisers  modeled 
upon  the  British  plan.  The  principle  never  received  a  strictly  legal  formulation.  A 
number  of  changes  were  made  in  the  Union  Act  of  Canada,  modifying  the  constitution 
of  the  legislature  so  as  to  make  it  more  responsive  to  the  popular  will — and  it  is 
especially  noteworthy  that  these  changes  were  not  made  directly  by  the  British  Parlia- 
ment, but  under  parliamentary  enabling  acts  by  the  authority  of  the  colonial  legislature 
itself,  the  principle  of  autonomy  thus  being  recognized  even  in  the  exercise  of  the  con- 
stituent powers  of  government  —  but  the  legal  powers  of  the  colonial  executive 
remained  unaltered. 

The  British  North  America  Act  of  1867  united  upon  a  federal  basis  the  provinces 
of  Canada,  Nova  Scotia,  and  New  Brunswick  into  one  Dominion,  and  provided  for  the 
eventual  admission  into  the  union  of  Newfoundland,  Prince  Edward's  Island,  British 
Columbia,  and  of  Rupert's  Land  and  the  Northwestern  Territory.  The  supplementary 
British  North  America  Act,  1871,  further  declared  the  power  of  the  Dominion  to  estab- 
lish provinces  out  of  territory  subsequently  coming  under  the  control  of  the  Dominion, 
and  to  provide  for  the  government  of  territory  united  with  it  not  included  within  any 
province.  Under  these  provisions  Prince  Edward's  Island,  British  Columbia,  and 
Manitoba  have  been  admitted  as  provinces,  and  the  rest  of  the  continental  British 
possessions  have  been  brought  under  the  Dominion  as  territories,  so  that  New  Found- 
land  is  the  only  part  of  British  North  America  remaining  outside  of  the  jurisdiction  of 
the  Dominion.  The  autonomy  granted  to  the  province  of  Canada  was  preserved  and 
extended  in  the  act  creating  the  Dominion ;  and  it  naturally  derived  additional  strength 
from  the  greater  political  power  of  a  great  federation. 

Since  1850  responsible  government  has  been  gradually  introduced  into  the  Cape 
Colony,  the  Australian  continental  colonies,  and  New  Zealand.  The  method  of  estab- 
lishment has  been  everywhere  essentially  the  same,  following  the  precedent  of  Canada. 
In  1900  the  colonies  of  the  Australian  continent  were  united  in  the  Commonwealth  of 
Australia.  In  all  cases  the  organic  acts  have  taken  the  form  of  statutes  of  the  British 
Parliament ;  these,  however,  regularly  contain  large  powers  of  amendment  to  be  exer- 
cised by  the  colonial  legislature,  touching  the  internal  constitution  of  government. 
None  of  the  organic  acts  expresses  in  unequivocal  terms  the  principle  of  autonomy; 
perhaps  the  statement  in  the  preamble  of  the  British  North  America  Act  that  the 
provinces  have  expressed  their  desire  to  be  federally  united  into  one  dominion  under 
the  crown  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  with  a  constitution 
similar  in  principle  to  that  of  the  United  Kingdom,  may  be  taken  to  refer  to  the  prin- 
ciple of  the  parliamentary  responsibility  of  ministers.  The  wording  of  the  Common- 
wealth of  Australia  Constitution  Act,  1900,  is  quite  consistent  with  an  interpretation 
under  which  the  government  of  Great  Britain  might  exercise  concurrent  powers  with 
the  colonial  organs  in  all  legislation,  and  a  controlling  influence  in  all  matters  of 
administration.  The  legislative  power  is  vested  in  a  federal  parliament  consisting  of 
the  queen,  a  Senate,  and  a  House  of  Representatives,  and  the  act  embodies  the  tradi- 
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tional  provisions  found  in  the  early  colonial  charters,  giving  to  the  governor  power  to 
assent  to  acts,  or  to  withhold  his  assent,  or  to  reserve  the  law  for  the  queen's  pleasure, 
and  giving  to  the  queen  power  to  disallow  any  act  assented  to  within  a  prescribed 
period  after  its  passage.40  As  to  the  executive  power,  it  is  vested  in  the  queen  and 
exercisable  by  the  governor-general,  in  specified  cases  with  the  advice  of  an  executive 
council  appointed  by  him.  The  executive  power  is  to  extend  to  the  execution  and 
maintenance  of  the  constitution  and  of  the  laws  of  the  commonwealth,  but  nothing  is 
said  as  to  its  exercise  subject  to  the  consent  of  responsible  ministers,  evidenced  by 
their  counter-signature  of  executive  acts  or  otherwise.  It  is  only  provided  that  minis- 
ters must  be  members  of  the  legislature.41 

The  real  and  effective  restraints  upon  the  executive,  and  through  it  upon  the 
imperial  power,  must  therefore  be  sought  elsewhere  than  in  formal  statutes.  We  should 
first  turn  to  the  instructions  given  to  the  governor  by  the  home  government.  Those 
to  the  new  governor-general  of  Australia  are  not  yet  accessible ;  but  we  have  those  to 
the  governor-general  of  Canada.  Even  the  formal  instructions  presuppose  rather  than 
specify,  and  must  be  supplemented  by  other  sources. 

The  first  instructions  issued  after  the  passage  of  the  British  North  America  Act, 
besides  specifying  the  classes  of  acts  which  were  to  be  reserved  for  the  queen's  pleas- 
ure, provided  that,  if  the  governor-general  should  see  sufficient  cause  for  dissenting 
from  the  Privy  Council,  it  should  be  competent  to  him  to  execute  his  powers  under 
his  commission  and  instructions  in  opposition  to  their  opinion,  and  they  also  direct 
him  to  exercise  the  pardoning  power  on  his  own  deliberate  judgment,  receiving  the 
advice  of  the  Privy  Council,  but  irrespective  of  their  concurrence.42  It  is  natural  to 
interpret  this  express  and  qualified  power  to  dissent  as  implying  a  general  duty  to 
abide  by  the  advice  of  the  Privy  Council,  and  it  was  of  course  so  understood.  But 
new  permanent  instructions  issued  in  1878  not  only  omitted  the  specification  of  bills 
to  be  reserved,  but  were  silent  with  regard  to  any  power  to  act  in  opposition  to  the 
advice  of  the  council,  merely  directing  that  in  cases  where  the  exercise  of  the  pardon- 
ing power  should  directly  affect  the  interests  of  the  empire  or  a  country  beyond  the 
jurisdiction  of  the  Dominion,  the  governor-general  is  to  "  take  those  interests  espe- 
cially into  his  own  personal  consideration  in  conjunction  with  such  advice  as  afore- 
said."43 

The  constitutional  limitations  which  must  be  read  into  the  authoritative  acts  of 
the  British  government  are  therefore  found  expressed  only  in  ministerial  dispatches, 
parliamentary  speeches,  and  other  documents  which  cannot  be  regarded  as  formally 
binding,  but  they  have  been  observed  by  a  continuous  practice  of  half  a  century,  and 
are  generally  regarded  as  securing  to  the  colonies  practical  independence  in  their 
internal  affairs. 

How,  then,  are  we  to  define  the  relation  of  Great  Britain  to  these  colonies  and 
their  status  in  the  empire? 

«» Sees.  58,59.  «  Sees.  61-64.  *2  Houston,  op.  cit.,  p.  248.  *3  Ibid.,  p.  256. 
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It  is  very  simple  to  say  that  the  colonies  are  in  law  subject-possessions,  and  that 
Parliament  has  never  lost  or  abated  its  sovereignty  over  them.  The  omnipotence  of  the 
British  Parliament  is  a  cherished  maxim  of  the  English  law.  But  what  does  this 
maxim  mean?  Nothing  but  this,  that  if  Parliament  passes  an  act  the  courts  will  not 
and  cannot  question  it.  But  it  is  a  gratuitous  and  practically  untenable  assumption 
that  the  security  of  rights  rests  exclusively  and  in  all  cases  upon  the  possibility  of 
judicial  enforcement,  on  the  one  side,  or  upon  the  certainty  of  judicial  recognition,  on 
the  other.  Neither  the  British  government  nor  the  people  of  the  colonies  regard  the 
possible  attitude  of  a  court  as  having  any  practical  bearing  upon  their  internal  rela- 
tions, and  the  important  question  in  dealing  with  great  powers  must  be:  What  are 
their  rights  and  obligations  as  understood  by  them  ?  Of  what  nature,  we  must  ask,  is 
the  restraint  under  which  the  British  government  feels  that  it  acts  toward  the  self- 
governing  colonies?  Is  it  merely  a  matter  of  policy  that  it  does  not  interfere  with 
their  internal  concerns?  Policy,  however  much  guided  by  principle  or  conservative  in 
Spirit,  is  essentially  free  and  unaccompanied  by  a  sense  of  binding  obligation,  which 
is  the  distinguishing  characteristic  of  law.  But  there  is  a  very  marked  distinction 
between  the  sphere  in  which  the  British  government  feels  free  to  interfere  with 
colonial  government,  and  the  sphere  in  which  it  feels  bound  not  to  interfere.  The 
distinction  between  policy  and  obligation  was  well  illustrated  in  the  recent  discussions 
on  the  Commonwealth  of  Australia  bill.  The  power  of  amending  the  bill  presented 
by  the  Australian  colonies  was  distinctly  claimed  as  a  constitutional  right  of  Parliament 
as  soon  as  imperial  interests  were  concerned,  although  it  was  also  admitted  to  be  a 
dictate  of  the  strongest  possible  considerations  of  policy  that  this  power  should  be 
most  sparingly  exercised.  But  not  only  would  it  have  been  distinctly  unconstitutional 
to  regulate  internal  colonial  taxation  —  this  right  having  been  surrendered  by  Parlia- 
ment in  express  terms — but  equally  unconstitutional  to  regulate  the  conditions  of 
popular  suffrage  or  local  government,  this  power,  which  was  formerly  exercised,  having 
likewise  been  tacitly  abandoned  to  colonial  autonomy.  The  precise  limits  of  parlia- 
mentary power  over  colonies  cannot  be  here  inquired  into ;  the  point  to  be  emphasized 
now  is  that  limits  do  exist,  and  that  they  rest  upon  a  distinction  peculiar  to  the  British 
system  of  government,  and  known  to  American  lawyers  only  in  an  altogether  different 
sense  — the  distinction  between  law  and  constitution.  In  America  the  constitution  is  a 
higher  form  of  law,  overriding  common  and  statute  law,  and  like  them  resting  upon 
judicial  recognition  and  enforcement,  the  judicial  sanction  being  the  ultimate  test  of 
the  constitution,  so  that  law  and  constitution  can  always  be  brought  into  harmony  with 
each  other.  It  is  quite  possible  to  confine  the  term  "law"  to  rules  and  restraints  with 
a  judicial  sanction,  but  it  is  also  possible  to  extend  it  to  rules  and  restraints  beyond 
the  reach  of  the  judicial  power,  but  practically  enforced  by  an  adequate  sanction  of 
some  sort.  In  the  latter  sense  alone  we  speak  of  international  law.  Now,  if  within  the 
state  we  refuse  to  the  restraints  resting  upon  the  organic  powers  of  the  political  com- 
munity in  their  relations  to  each  other  the  name  of  "  law,"  because  and  in  so  far  as 
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they  are  not  protected  by  judicial  sanction,  we  must  find  for  them  another  name,  for 
they  are  different  from  either  policy  or  morality,  and  in  Great  Britain  these  restraints 
go  by  the  name  of  the  "constitution."  The  constitution  is  supposed  to  guide  and 
bind  the  law,  but  the  law  overrides  it  in  the  courts  of  justice.  Laws  enacted  by  Parlia- 
ment may  conceivably  violate  the  constitution  —  and  it  is  not  uncommon  to  hear  a 
law  denounced  as  unconstitutional — or  they  may  alter  and  develop  the  constitution, 
but  as  a  rule  they  are  as  conformable  to  it  as  acts  of  Congress  are  to  the  constitu- 
tion of  the  United  States.  The  constitution  is  acknowledged  as  a  binding  rule 
by  Parliament  and  upon  Parliament,  and  in  the  traditions  and  the  constitution  and 
practice  of  Parliament  it  finds  a  sanction  practically  as  effective  as  that  afforded  by  a 
supreme  court;  but  the  constitution  as  such  has  no  judicial  sanction.  It  is  this  con- 
stitution which  protects  the  internal  autonomy  of  the  colonies,  and  in  judging  their 
status  this  constitution  is  of  greater  importance  than  the  technical  law  of  the  courts. 
Under  this  constitution  the  power  of  Parliament  over  the  colonies  is  subject  to  limita- 
tions, and  its  sovereignty  is  a  technical  and  unreal  attribute. 

OTHER  AUTONOMOUS  DEPENDENT  COMMUNITIES 

The  system  of  autonomy  under  which  the  British  colonies  live  has  no  exact  parallel 
elsewhere,  but  autonomous  dependencies  resting  on  a  different  basis  are  not  uncommon. 
Within  the  British  empire,  Ireland,  for  many  centuries,  enjoyed  a  large  degree  of 
autonomy  and  was  described  as  a  "dependent  subordinate  kingdom;1'"  but  this 
autonomy  was  held  at  the  will  of  England,  whose  sovereignty  was  not  only  asserted  by 
solemn  declaration,45  but. exercised  by  legislation  declaring  all  acts  of  the  British  Par- 
liament previously  made  to  be  in  force  in  Ireland.46  When  it  was  proposed  in  1885  to 
give  Ireland  home  rule,  the  plan  contemplated  constitutional  autonomy  under  which 
the  Parliament  of  Great  Britain  renounced  the  power  of  internal  legislation  over 
Ireland ;  it  was  provided  that  the  Home  Rule  Act  itself  should  be  changed  only  with 
the  consent  of  Ireland  or  by  a  parliament  to  which  Irish  members  should  be  sum- 
moned. Mr.  Dicey  admits  that  under  this  plan  the  retention  of  sovereignty  by 
Parliament  would  have  been  very  doubtful.47 

The  status  of  Finland  in  Russia  was  that  of  an  autonomous  state  from  the  time 
she  was  annexed  to  that  empire.  The  Finnish  constitution  was  repeatedly  confirmed 
by  Russian  emperors,  and  it  secured  to  Finland  the  co-operation  of  representative 
legislative  bodies  in  internal  legislation,  which  is  unknown  elsewhere  in  Russia.  Quite 
recently  Russia  has  given  to  this  autonomy  a  restrictive  interpretation  practically 
destroying  it,  by  excepting  from  it  all  general  laws  for  the  empire  as  well  as  all  laws 
applied  within  the  boundaries  of  the  grand  duchy,  if  they  apply  to  the  common  neces- 
sities of  the  empire  or  have  connection  with  the  legislation  of  the  empire.48  Even  the 
total  destruction  of  her  autonomy  would  not  prove  anything  against  the  previous  legal 

**  Blackstone,  Vol.  I,  p.  99.         v->  6  George  I.,  chap .  5 .  47  Dicey,  England's  Case  against  Home  Rule . 

« 10  Henry  VII. ;  4  Inst.,  351.  «8  Ukase  of  February  15, 1899. 
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status  of  Finland,  for  Russia's  action  toward  that  end  would  have  to  be  regarded  as  a 
political  act  of  state  similar  to  an  act  of  annexation,  just  as  Rome  not  uncommonly 
reduced  her  autonomous  dependencies  to  subjection  by  the  mere  exercise  of  her  political 
power. 

The  relation  of  Norway  to  Sweden  was  in  the  beginning  very  much  like  that  of 
Finland  to  Russia,  but  it  has  come  to  be  regarded  as  a  union  on  nearly  equal  terms,  in 
which  Sweden  claims  only  a  controlling  voice  in  foreign  affairs.  Norway  disputes  even 
that,  and,  if  her  present  agitation  succeeds,  the  union  will  be  as  equal  as  that  between 
Austria  and  Hungary.  On  the  other  hand,  the  status  of  Croatia  in  Hungary  is  that  of 
an  autonomous  province,  whose  rights  of  self-government,  extending  to  internal  affairs, 
worship,  education,  and  justice,  rest  upon  compact  with  Hungary,  which  cannot  be 
altered  by  one-sided  act.  The  Congress  of  Berlin  in  1878  conferred  autonomy  upon 
Eastern  Roumelia,  and  left  the  sovereignty  of  Turkey  over  Bulgaria  little  more  than 
nominal ;  and  since  the  consolidation  of  the  two  states  their  status  has  been  alike. 
Turkey  holds  purely  nominal  rights  over  Bosnia,  Herzegowina,  and  over  Egypt,  and 
rights  very  little  more  substantial  over  Cyprus  ;  these  territories,  however,  have  fallen 
under  the  influence  of  other  powers.  Wherever  autonomy  exists  it  seems  to  represent 
a  transitional  compromise  stage  on  the  way  to  incorporation  or  separation,  and  not  a 
deliberate  plan  of  imperial  organization.  Hence  these  cases  can  hardly  be  regarded 
as  typical.  They  reveal,  however,  the  fact  that  the  sovereignty  of-  some  of  the  most 
important  powers  of  the  world  does  not  extend  over  the  whole  of  their  territories. 

PROTECTORATES 

While  the  system  of  colonial  autonomy  is  peculiar  to  Great  Britain,  nearly  all 
nations  with  colonial  possessions  have  established  in  name  or  in  substance  protectorate 
relations.  The  protectorate  has  been  found  convenient,  where  political  control  was 
desired  without  the  responsibility  of  internal  government,  or  where,  for  political  rea- 
sons, it  was  expedient  to  veil  the  fact  of  subjection.  Athens  and  Rome  virtually 
exercised  a  protectorate  over  the  states  which  were  in  subordinate  alliance  with  them 
respectively.  The  feudal  relation  of  suzerain  and  vassal  was  in  some  respects  analo- 
gous to  a  protectorate.  In  the  modern  history  of  Europe  we  find  comparatively  few 
and  unimportant  protectorate  relations  between  European  states.  For  several  centu- 
ries after  1454  the  republic  of  Dantzic  recognized  the  king  of  Poland  as  protector ; 
the  Confederation  of  the  Rhine  was  formed  in  1806  under  the  protection  of  Napoleon, 
and  lasted  until  1815  ;  the  Congress  of  Vienna  organized  the  free  and  independent 
city  of  Cracow  under  the  protection  of  Russia,  Austria,  and  Prussia,  owing  chiefly  to 
the  unwillingness  of  Russia  to  consent  to  the  annexation  of  the  city  to  Austria,  which, 
however,  took  place  in  1846 ;  in  1815  also  the  Ionian  Islands  were  placed  under  Brit- 
ish protectorate,  which  was  renounced  in  1863  in  favor  of  a  union  of  the  islands  with 
Greece.  At  present  the  republic  of  San  Marino  is  under  the  protection  of  Italy,  and 
Andorra  under  the  joint  protection  of  France  and  of  a  Spanish  bishop. 
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In  the  colonial  world,  on  the  other  hand,  protectorates  are  many  and  important. 
Great  Britain  claima  a  protectorate,  in  fact  or  in  name,  over  the  native  states  of  India, 
comprising  600,000  square  miles  and  seventy  millions  of  people  ;  over  several 
principalities  (Johore,  Penang,  etc.)  in  the  Malay  peninsula,  on  the  Persian  Gulf, 
and  in  north  Borneo;  in  Africa  over  Zanzibar,  Betchuanaland,  and  the  Niger  coast, 
and  practically,  though  not  technically,  over  Egypt  ;  in  Australasia  over  the  Tonga 
Islands.  A  considerable  number  of  the  remoter  districts  of  the  Sunda  Islands  stand 
under  Dutch  protectorate.  France  governs  as  protectorates  the  following  dependen- 
cies :  in  Asia,  Annam,  Tonkin,  and  Cambodja  ;  in  Africa,  Tunis  (formerly  also  Mada- 
gascar) ;  in  Australasia,  Tahiti.  Russia  holds  Bokhara  and  Khiva  under  her  political 
control.  Germany  calls  her  colonies  protectorates  (Schutzgebiete).  It  thus  appears  that 
this  form  of  control  has  been  adopted  for  a  not  inconsiderable  portion  of  the  European 
colonies. 

The  protectorate  is  resorted  to  by  preference  where  the  objects  of  imperial  policy 
are  satisfied  by  the  establishment  of  a  preponderating  political  influence  over  some 
state,  thereby  excluding  at  the  same  time  the  influence  of  other  states,  while  interna- 
tional considerations  or  the  conditions  in  the  protected  state  make  its  absolute  subjec- 
tion and  destruction  as  a  distinct  political  entity  impracticable  or  inadvisable.  The 
relation  differs  very  much  in  different  cases,  and  often  is  involved  in  considerable 
obscurity.  While  it  is  necessary  to  take  into  consideration  the  act  establishing  the 
protectorate,  it  must  be  remembered  that  the  relation  is  never  formulated  with  legal 
precision,  partly  because  the  control  is  intended  to  be  left  flexible,  partly  because  there 
may  be  a  desire  to  save  the  susceptibilities  of  the  protected  power,  which  may  go  so  far 
that  even  the  fact  of  control  or  dependence  is  not  expressed.  It  is  characteristic  that 
the  term  "  protectorate  "  emphasizes  that  aspect  of  the  relation  which  is  of  much  less 
importance  than  the  correlative  power  of  control. 

It  may  happen  that  there  is  no  formal  act  whatever  establishing  the  protectorate, 
which  rests  upon  de  facto  power  coupled  with  tacit  understandings.  This  is  England's 
position  in  Egypt,  which  is  not  even  officially  recognized  as  a  protectorate.  British 
troops  occupy  the  country,  and  the  representative  of  Great  Britain,  assisted  by  British 
administrators,  exercises  a  controlling  influence  on  the  government.  The  British  govern- 
ment "advises"  the  Egyptian  government,  and  the  British  representative  is  instructed 
that 

it  should  be  made  clear  to  the  Egyptian  ministers  and  governors  of  provinces  that  the  respon- 
sibility which  for  the  time  rests  on  England  obliges  Her  Majesty's  government  to  insist  on  the 
adoption  of  the  policy  which  they  recommend,  and  that  those  ministers  and  governors  who  do 
not  follow  this  course  should  cease  to  hold  office.49 

This  constitutes  a  protectorate  in  fact,  if  hot  in  name. 

In  India  the  British  protectorate  regularly  rests  upon  some  express  act,  usually  in 
the  nature  of  a  treaty,  in  many  cases  concluded  by  the  East  India  Company,  to  whose 

«9  Milnee,  England  in  Egypt,  pp.  32,  33. 
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position  the  present  Indian  government  has  succeeded.  Probably  all  these  acts  stip- 
ulate that  the  protected  state  shall  not  maintain  foreign  relations,  the  control  of  which 
by  the  protecting  power  is  of  the  essence  of  every  protectorate.  One  form  of  treaty, 
which  seems  to  be  typical,  establishes  friendship,  alliance,  and  unity  of  interests  between 
the  two  governments,  the  native  ruler,  however,  at  the  same  time  promising  to  act  in 
subordinate  co-operation  with  the  British  government  and  acknowledging  its  supremacy.50 
Other  treaties  of  friendship  and  alliance  recite  that  the  ruler  has  succeeded  to  the 
government  by  the  favor  of  the  British  government,  and  he  promises  to  pay  the  utmost 
attention  to  such  advice  as  the  British  government  may  offer  him,  and  to  adopt  regu- 
lations suggested  by  the  British  government  for  insuring  order  and  integrity  in  every 
department  of  administration.51  In  another  case  it  is  even  stipulated,  in  an  instrument 
transferring  the  government  of  Mysore  to  the  native  ruler,  that  in  case  of  breach  or 
non-observance  of  the  conditions  set  forth  the  British  government  may  resume  posses- 
sion of  the  Mysore  territories.  On  the  other  hand,  the  treaties  with  Johore  and 
Bahang,  in  the  Malay  peninsula,  contain  no  expressions  implying  dependence  or  sub- 
ordination beyond  the  surrender  of  the  control  of  foreign  relations.  Quite  a  different 
kind  of  power  is  exerted  in  the  Betchuanaland  protectorate,  where  the  British  high 
commissioner  is  authorized  "  by  proclamation  to  provide  for  the  administration  of  jus- 
tice, the  raising  of  revenue,  and  generally  for  peace,  order,  and  good  government  of  all 
persons  within  the  limits  of  this  order."  '  The  native  chiefs  are  merely  incidentally 
referred  to  in  this  order. 

In  Netherlandish  India  there  remain  a  considerable  number  of  principalities 
which  are  governed  by  native  rulers  standing  in  varying  relations  to  the  Dutch  gov- 
ernment. A  Dutch  writer53  says  there  are  as  many  different  sorts  of  treaties  as  there 
are  princes,  but  distinguishes  five  categories  of  relations  : 

1.  Where  there  are  no  treaties,  so  that  the  Dutch  supremacy  appears  to  have  a 
purely  international  character.  Such  is  the  status  of  Wadjoe  in  Celebes.  As  early  as 
1859  a  letter  was  written  to  the  native  ruler :  "We  shall  impose  no  unacceptable  con- 
ditions nor  meddle  with  the  domestic  affairs  of  your  lands,  but  we  can  no  longer 
tolerate  that  you  refuse  to  conclude  a  treaty  with  us."  Yet  down  to  1887  no  treaty 
had  been  concluded.54 

2.  Where  there  are  treaties  of  alliance  and  sovereignty,  but  no  officials  to  watch 
over  the  execution  of  these  treaties. 

3.  Where  there  are  treaties,  and  Dutch  officials  who  are  merely  political  agents 
watching  over  their  observance. 

4.  Where  the  treaties  reserve  to  the  Dutch  jurisdiction  over  those  of  the  popula- 
tion who  are  regarded  as  Dutch  subjects. 

5.  Where  Dutch  courts  have  jurisdiction  over  the  natives  as  well  as  Dutch  sub- 
jects, so  that  there  remains  only  an  administrative  autonomy  within  narrow  limits. 

M» Treaties  with  Khyrpoor  and  Bhopal,  1838.  MIndische  Gids.  (1883),  Vol.  I,  p.  449,  on  the  future  of 

si  Treaties  with  Nagpore  and  Berar,  1826.  the  native  princes  in  the  outer  possessions. 

52  Ilbeet,  Government  of  India,  pp.  430,  438.  ^Ibid.  (1887),  Vol.  I,  p.  757. 
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A  writer  on  South  Celebes55  states  that  the  country  is  divided  into  government, 
feudal,  and  allied  territories,  and  that,  according  to  announced  principles,  the  criterion 
of  the  concluded  alliances  lies  in  the  word  "protectorate."  An  examination  of  some 
of  the  more  recent  official  acts  establishing  relations  between  the  Dutch  government 
and  the  principalities  shows  that  they  take  the  form  of  one-sided  declarations  as  well 
as  of  treaties,  but  in  either  case  the  king  of  the  Netherlands  is  recognized  as  lawful 
overlord  or  suzerain  (wettig  opperheer),  and  the  native  prince  promises  fidelity,  obe- 
dience, and  submission,  or  due  respect  and  obedience,  or  to  do  all  that  becomes  a  faithful 
and  honest  prince  and  vassal.  The  Dutch  government  generally  reserves  to  itself  the 
right  to  confirm  the  successor  to  the  present  ruler.  In  every  case  the  right  to  enter- 
tain relations  with  foreign  powers  is  expressly  surrendered.56 

The  relation  of  Russia  to  Khiva  and  Bokhara  has  received  legal  formulation  only 
in  treaties,  which  evidently  do  not  specify  all  the  powers  of  control  which  Russia  as  a 
matter  of  fact  exercises.  The  treaty  with  Khiva  of  August  24,  1873,  opens  with  a 
declaration  by  which  the  khan 

acknowledges  himself  to  be  the  humble  servant  of  the  Emperor  of  all  the  Russias.  He 
renounces  the  right  of  maintaining  any  direct  and  friendly  relations  with  neighboring  rulers  and 
khans,  and  of  concluding  with  them  commercial  and  other  treaties  of  any  kind  whatsoever,  and 
he  shall  not,  without  the  knowledge  and  permission  of  the  superior  Russian  authorities  in 
central  Asia,  undertake  any  military  operations  against  such  neighboring  countries. 

The  treaty  then  goes  on  to  specify  certain  commercial  privileges  of  the  Russians  in 
Khiva.57  The  treaty  with  Bokhara  of  September  28,  1873,  gives  similar  commercial 
privileges,  provides  for  mutual  diplomatic  representation,  stipulates  for  the  abolition  of 
the  slave  trade,  and  ends  with  the  declaration  that 

His  Highness,  being  sincerely  desirous  of  developing  and  strengthening  the  friendly  and  neigh- 
borly relations  which  have  subsisted  for  five  years  to  the  benefit  of  Bokhara,  shall  be  guided  by 
the  seventeen  articles  comprising  the  treaty  of  friendship  between  Russia  and  Bokhara.58 

There  is  not  a  word  indicating  dependence  or  protectorate. 

The  French  protectorates  all  rest  on  treaty  or  convention,  which  likewise  generally 
fail  to  indicate  the  extent  of  control  which  is  exercised  by  France.  In  18G3  a  treaty 
was  concluded  between  France  and  Cambodja  granting  privileges  of  commerce  and 
of  jurisdiction,  and  by  which  France  promised  to  maintain  order  and  quiet  in  Cam- 
bodja. A  French  resident  was  to  be  appointed  and  allowed  to  be  present  at  the 
meetings  of  ministers.  Under  this  treaty  no  attempt  was  made  to  control  the 
internal  affairs,  and  specific  powers  of  internal  control  were  created  only  by  a  new 
treaty  of  1884.  In  1874  a  treaty  was  concluded  between  France  and  Annam  estab- 
lishing peace,  friendship,  and  permanent  alliance.  France,  recognizing  the  sovereignty 
of  the  king  and  his  independence  of  any  foreign  power,  promises  him  assistance  for 

tolndische  Gids.  (1887),  Vol.  I,  p.  757.  57  Kkadsse,  Russia  in  Asia,  p.  347. 

56  See  ibid.  (1888),  Vol.  IV,  p.  161,   Djambi;  (1891),  Vol.  58 ibid.,  p.  331. 

IV,  p.  846,  Sintang;  (1894) ,  Vol.  I,  p.  585,  Siak ;  p.  881,  Kerti. 
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the  maintenance  of  peace  and  order,  and  for  defense  against  any  attack.  In  consid- 
eration of  this  protection  the  king  promises  to  conform  his  "foreign  policy  to  that  of 
France,  and  not  to  change  existing  diplomatic  relations;  also  to  notify  France  of  any 
treaty  of  commerce.  This  treaty  was  in  1883  superseded  by  one  in  which  Annam 
recognizes  and  accepts  the  protectorate  of  France,  with  the  consequences  of  this  form  of 
relation  from  the  point  of  view  of  European  diplomatic  law,  i,  e.,  that  France  will  pre- 
side over  the  relations  of  all  foreign  powers  with  the  Annam  government,  which  can 
communicate  diplomatically  with  these  powers  only  through  the  mediation  of  France. 
A  resident  general  is  established  in  Annam,  who  is  not  to  meddle  in  internal  adminis- 
tration. By  a  number  of  royal  decrees,  evidently  dictated  by  France,  the  French  resi- 
dent is,  however,  given  a  controlling  influence  in  the  councils  of  the  king,  and  is 
placed  at  the  head  of  the  administration  in  Tonkin.59 

The  French  control  over  Tunis  was  inaugurated  by  a  treaty  of  May  12,  1881,  which 
provides  for  French  military  occupation  for  the  purpose  of  restoring  order  and  security. 
The  French  government  promises  to  render  the  bey  assistance  against  any  danger  and 
guarantees  the  execution  of  all  treaties.  A  French  resident  watches  over  the  execution 
of  this  treaty.  The  bey  promises  not  to  conclude  international  acts  without  previous 
notice  to  the  French  government.  The  finances  are  to  be  reorganized  by  joint  agree- 
ment in  such  a  manner  as  to  secure  the  creditors  of  Tunis.  By  a  supplementary 
treaty  of  June  8,  1883,  the  bey,  in  order  to  facilitate  to  the  French  government  the 
accomplishment  of  its  protectorate,  binds  himself  to  proceed  to  the  introduction  of 
such  administrative,  judicial,  and  financial  reforms  as  the  French  government  shall 
deem  expedient.  In  obedience  to  this  stipulation,  the  bey,  at  the  dictation  of  France, 
has  reorganized  the  government  of  Tunis  in  such  a  manner  as  to  give  a  controlling 
influence  upon  all  affairs  to  the  representatives  and  agents  of  the  French  government. 

The  German  colonies  are  officially  designated  as  "protected  territories"  (Schutz- 
gebiete).  In  east  Africa  and  New  Guiana  the  government  is  in  the  hands  of  chartered 
companies,  the  relation  of  which  to  Germany  is  determined  by  the  provisions  of  their 
respective  charters.  In  southwest  Africa  the  government  has  directly  concluded 
treaties  with  native  chiefs.  By  these  treaties  the  emperor  assumes  the  protection  of 
the  native  territories  and  people.  The  chiefs  bind  themselves  not  to  cede  territory  to 
foreign  powers  or  to  make  agreements  with  them  without  the  emperor's  consent.  The 
Germans  obtain  the  right  to  stay  and  settle  in  the  native  territories,  to  acquire  real 
estate,  carry  on  trade,  and  to  be  protected  in  their  person  and  property.  The  chiefs 
are  not  to  be  restrained  from  the  continued  levy  of  usual  taxes ;  they  retain  jurisdiction 
over  the  natives,  while  that  over  all  other  persons  is  ceded  to  the  German  government ; 
controversies  between  natives  and  others  are  to  be  determined  in  accordance  with 
future  agreements,  or  by  provisional  mixed  courts.60 

It  appears  from  this  summary  review  of  the  acts  establishing  protectorates  that 

59  Decree  of  August  13  and  September  27, 1897.  soGeorg    Meyer,    Deutsche    Schutzgebiete,    pp.  8,   9; 

Laband,  Staatsrecht,  Vol.  I,  p.  776. 
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they  vary  considerably  in  the  forms  chosen  to  indicate  the  nature  of  the  relation.  In 
no  case  are  words  used  that  might  imply  incorporation  or  annexation  of  the  protected 
state  by  the  protecting  power.  Nowhere  do  we  find  the  status  of  the  protecting  toward 
the  protected  state  described  as  sovereign,  but,  on  the  contrary,  we  do  find  an  express 
recognition  of  the  sovereignty  of  the  protected  ruler  (Annam,  1883).  In  some  cases 
words  are  used  to  indicate  inequality  of  status ;  so  where  the  Indian  princes  promise 
subordinate  co-operation  and  acknowledge  British  supremacy,  or  where  the  khan  of 
Khiva  calls  himself  the  humble  servant  of  the  Russian  emperor,  or  where  the  princes 
in  the  Sunda  Islands  are  called  vassals,  recognize  the  Dutch  monarch  as  suzerain,  and 
promise  fidelity,  obedience,  and  submission.  In  the  treaties  with  Bokhara,  Johore, 
Annam,  and  Tunis  the  parties  appear  to  treat  as  equals.  Very  often  protection  is 
promised,  yet  the  term  "protectorate"  occurs  only  in  the  French  treaties  of  1883  with 
Annam  and  Tunis.  However,  the  word  "protectorate"  has  found  its  way  into  official 
diplomatic  language,  and  occurs,  for  example,  in  the  Congo  Act  of  1885,  where  a  distinc- 
tion is  made  between  taking  possession  and  establishing  a  protectorate.61  It  is  said  that  at 
the  Congo  conference  England  desired  a  further  distinction  to  be  recognized  between  '  'pro- 
tectorate" and  "protection,"  the  latter  to  apply  where  a  consul  in  an  uncivilized  territory 
was  vested  with  jurisdictional  powers ;  but  this  was  not  accepted  by  the  conference. 

Has  the  term  "protectorate"  then  a  definite  meaning?  Does  it  always  involve 
the  same  status,  if  not  the  same  powers  and  obligations?  It  might  be  inferred  that 
such  was  the  fact  from  the  French  reference  in  the  Annam  treaty  to  a  "  protectorate 
with  the  consequences  of  this  form  of  relation  from  the  point  of  view  of  European 
diplomatic  law."  In  examining  the  authorities,  it  appears  that  the  international  and 
the  national  or  constitutional  aspect  of  the  relation  should  be  held  apart. 

As  for  the  international  aspect,  there  is  no  doubt  that  the  protectorate  relation 
always  implies  the  surrender  of  the  control  of  the  foreign  relations.  This  is  regularly 
expressed  in  some  form  or  other,  so,  for  example,  that  the  protected  prince  will  not 
maintain  relations  or  communications  with  any  other  foreign  power.  The  Russian 
treaties  with  Khiva  and  Bokhara  are  silent  on  the  point,  which,  however,  in  their  case 
admits  of  no  doubt.  No  protected  state  has  diplomatic  representation  of  its  own. 
Writers  on  international  law  designate  the  protected  state  as  semi-sovereign,  implying 
thereby  that,  notwithstanding  the  condition  of  dependence,  its  distinct  individuality 
as  a  state  is  not  lost;  they  also  quote  with  approval  the  case  cited  by  Phillimore, 
Vol.  I,  p.  106,  in  which  the  English  Admiralty  Court  decided  that  during  the  war 
between  Great  Britain  and  Russia  the  Ionian  Islands,  then  under  British  protection, 
enjoyed  neutral  privileges  as  regards  the  right  to  trade  to  Russian  ports.  It  seems, 
moreover,  that  when  one  state  enters  under  the  protection  of  another,  the  commercial 
or  other  treaty  privileges  of  other  nations  in  its  territory  do  not  cease,  since  its  status 
as  a  state  remains;  this  was  one  of  the  considerations  which  induced  France  in  1896 
to  annex  Madagascar  as  a  colony  rather  than  to  continue  its  protectorate. 

fii  Art.  xxxiv. 
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As  regards  the  status  of  the  protected  state  in  its  relation  to  the  protecting  power, 
there  is  no  firmly  or  uniformly  established  doctrine.  The  control  of  foreign  relations 
as  a  rule  does  not  exhaust  the  powers  of  the  protector,  and  where  nothing  else  is  sur- 
rendered, a  claim  of  an  undefined  suzerainty  is  not  put  forward  with  great  confidence, 
as  the  case  of  the  Transvaal  has  shown.  Great  Britain  has  in  several  cases  authori- 
tatively defined  her  position  toward  some  of  her  protected  states.  So  with  regard  to 
the  Ionian  Islands,  a  note  was  addressed  by  the  secretary  of  foreign  affairs  to  the 
British  ministers,  saying: 

The  Ionian  Islands  are  not,  as  some  persons  appear  to  suppose,  a  part  of  the  possessions  of 

the  British  Crown It  appears  clearly  ....  that  the  intention  of  the  High  Allied  Powers 

was  to  found  in  the  seven  islands  a  free  independent  state,  which  by  the  protection  of  so  powerful 
a  country  as  Great  Britain  might  develop  its  resources  without  fear  of  external  aggression  or 

internal  anarchy Her  Majesty's  government  conceive  that  it  would  be  a  perversion  of  the 

trust  confided  to  them  by  Europe  and  a  breach  of  the  faith  towards  the  Ionian  people,  if  Great 
Britain  were  to  turn  a  portion  of  a  single  free  and  independent  state  under  her  protection,  into 
a  part  of  her  military  possessions,  and  to  make  Corfu  an  element  of  her  military  power.62 

It  is  clear  that  the  British  protectorate  over  native  Indian  states  is  not  of  the  same 
disinterested  character.  Yet  with  regard  to  Johore  it  has  been  held  that  its  sultan 
is  a  sovereign  prince.  The  sultan  was  sued  in  an  English  court,  and  it  was  contended 
that  the  court  could  not  take  jurisdiction  over  him.  The  colonial  office,  being  applied 
to  for  information,  answered  that  the  treaty  with  the  sultan  established  relations  of 
alliance  and  not  of  sovereignty  or  dependence.  The  court  in  accepting  this  view  held 
that  the  agreement  not  to  enter  into  treaties  with  other  powers  was  not  the  abnegation 
of  a  right,  but  only  a  condition  upon  which  the  protection  stipulated  for  was  to  be 
given.63  The  doctrine  of  this  case  evidently  does  not  quite  apply  to  those  rulers  of 
the  native  states  of  British  India  whose  condition  is  in  the  treaty  described  as  one  of 
subordinate  alliance  or  who  expressly  acknowledge  British  supremacy.  Yet,  though 
these  princes  may  not  be  sovereign,  it  does  not  follow  that  they  are  subjects  of  the 
king,  and  they  are  certainly  never  described  as  such,  being  generally  spoken  of  as 
feudatory  princes.6*  The  legal  position  of  the  crown  or  of  Great  Britain  toward  them 
does  not  appear  to  have  been  authoritatively  formulated. 

The  nature  of  the  British  protectorate  over  Betchuanaland  in  south  Africa  is  quite 
different  from  that  of  the  Indian  protectorates.  An  order  made  for  this  protectorate 
provides  that 

the  British  High  Commissioner  may  by  proclamation  provide  for  the  administration  of 
justice,  the  raising  of  revenue,  and  generally  for  the  peace,  order  and  good  government  of  all 

persons The  high  commissioner  in  issuing  such  proclamations  shall  respect  any  native  laws 

or  customs  by  which  the  civil  relations  of  any  native  chief,  tribes,  or  populations  under  Her 
Majesty's  protection  are  now  regulated  except  so  far  as  the  same  may  be  incompatible  with  the 
due  exercise  of  Her  Majesty's  power  and  jurisdiction.65 

MStaatsarchiv,  Vol.  VII,  p.  286.  throughout  India,"  and  in  a  message  of  response  one  of  the 

63 Mighellr.  Sultan  of  Johore,  1894, 1  Q.  B.,  149.  princes  speaks  of  himself  as  "an  ally  ever  faithful  and 

61  The  royal  proclamation  read  at  the  Delhi  Durbar  on  true. 
January  1, 1903,  speaks  of  "  all  my  feudatories  and  subjects  65  Ilbeet,  Government  of  India,  pp.  430,  438. 
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This  evidently  asserts  a  power  of  direct  government.  When  Dr.  Jameson  in  1895 
made  his  famous  raid  into  the  Transvaal  a  portion  of  the  expedition  started  from  a 
place  named  Pitsani,  situated  in  Betchuanaland  protectorate.  Later  on  Jameson  and 
his  followers  were  indicted  under  a  statute  making  it  a  criminal  offense  to  institute 
hostilities  from  any  part  of  Her  Majesty's  dominions  against  a  friendly  power.  It  was 
therefore  necessary  to  decide  whether  the  Betchuanaland  protectorate  was  part  of  the 
dominions  of  the  crown.  Lord  Chief  Justice  Russell,  who  presided  at  the  trial,  held 
that  the  official  documents  bearing  upon  the  British  status  were  contradictory  and  not 
conclusive,  and  that  the  exercise  of  dominion  was  a  question  of  fact,  which  he  therefore 
left  to  the  jury.6"  The  jury,  finding  a  verdict  of  guilty,  must  have  regarded  the  fact 
of  dominion  as  established;  but  it  seems  strange  that  the  sovereignty  of  the  crown  in 
any  portion  of  the  empire  should  have  been  treated  as  a  question  of  fact,  and  it  is  said 
that  the  propriety  of  Lord  Russell's  course  was  questioned  by  English  lawyers.67 

Most  of  the  German  jurists  regard  the  position  of  Germany  in  her  African 
colonies  as  that  of  a  sovereign  power.68  Laband  compares  the  relation  of  the  empire 
toward  the  native  governments  to  its  relation  to  the  German  member-states.  The 
power  is  called  sovereign  because  it  is  one  of  government,  and  not  merely  a  conven- 
tional right,  and  because  the  governmental  power  is  supreme.  The  wording  of  the 
treaties  is,  however,  such  that  they  might  on  their  face  be  interpreted  as  creating  simply 
a  claim  to  protection  in  consideration  of  certain  commercial  privileges,  a  control  of 
foreign  relations,  and  extra-territorial  jurisdiction.  Yet  the  actual  conditions  go  very 
far  toward  justifying  the  German  view.  Where  a  territory  occupied  by  people  with  a 
primitive  and  rudimentary  organization  places  itself  under  the  protection  of  a  civilized 
and  powerful  state,  it  is  inevitable  that  the  latter  should  assume  an  extensive  direct 
control,  for  the  simple  reason  that  the  need  of  an  advanced  government  is  created  only 
by  its  appearance  on  the  stage,  and  must  be  supplied  by  its  own  organs  in  the  absence 
of  any  native  machinery  for  that  purpose.  The  native  government  naturally  sinks  to 
the  level  of  mere  tribal  autonomy  without  the  character  of  territorial  jurisdiction. 
The  political  control  which  protecting  powers  regularly  exercise  will  here  become 
administrative  supervision,  and  very  little  hesitation  will  be  felt  to  interfere  summarily 
where  considerable  interests  are  at  stake.  When  German  papers  report  that  corporal 
punishment  is  inflicted  upon  the  son  of  a  chief  by  order  of  German  authorities,  it 
appears  that,  although  such  a  case  may  be  extreme,  yet  the  usual  restraints  toward 
the  protected  ruler  which  are  so  characteristic  of  all  protectorates  hardly  exist  with 
regard  to  native  chiefs  in  Africa,  and  that  the  whole  idea  of  a  protectorate  is  in 
reality  inapplicable.  Similar  considerations  have  undoubtedly  guided  the  British 
government  in  the  Betchuanaland  protectorate  in  conferring  the  most  extensive  and 
practically  exclusive  governmental  powers  upon  the  British  commissioner,  and  from 
this  point  of  view  the  conclusion  seems  inevitable  that  the  protectorate  is  part  of  the 

66  See  London  Times,  July  29, 1896.  68  Laband,  Vol.  I,  p.  786 ;  Georg  Meyer,  Schutzgebiete, 

67  London  Weekly  Times,  August  17,  1900,  obituary  no-        PP-  67-87;  von  Stengel,  Hirth's  Annalen,  1887,  p.  805. 
tice  of  Lord  Russell. 
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dominions  of  the  crown.  The  letter  of  the  treaty  yields  to  the  force  of  circumstances, 
and  of  the  intended  protectorate  little  remains  beyond  the  name. 

The  French  protectorate  is  in  many  respects  siri  generis.  Great  Britain  and 
Germany  in  the  south  African  protectorates  have  assumed  practically  unrestricted 
functions  of  government,  because  no  adequate  organization  existed  for  their  perform- 
ance; Great  Britain  in  the  native  states  of  India  leaves  the  internal  government 
almost  entirely  to  the  native  princes.  The  conditions  which  France  found  in  Annam 
and  Tunis  were  much  more  like  those  in  India  than  like  those  in  south  Africa:  there 
were  ancient  and  highly  organized,  if  corrupt  and  inefficient,  political  systems,  with 
firmly  established  bureaucracies  and  an  elaborate  routine  of  official  business.  Not- 
withstanding this,  the  French  government  assumes  in  Annam,  as  well  as  in  Tunis,  to 
direct  all  important  branches  of  the  government.  At  the  same  time  the  French  who 
in  their  governmental  arrangements  habitually  pay  greater  attention  to  theory  and 
systematic  classification  than  other  nations,  sharply  distinguish  between  colonies  and 
protectorates  and  hold  that  the  native  rulers  of  the  latter  retain  their  sovereignty.69 
However  much  this  may  be  a  fiction,  it  logically  excludes  a  claim  of  legal  sovereignty 
on  the  part  of  France. 

On  the  whole  it  appears  that  those  German  jurists  are  correct  who  insist  that  it 
is  impossible  to  bring  the  status  of  the  protectorate  under  one  formula  equally 
applicable  to  all  cases.  To  determine  the  relation  between  protecting  and  protected 
power  and  the  constitutional  position  of  the  latter  fully,  it  is  necessary  to  study 
carefully  the  division  of  powers  and  methods  of  control  in  each  case,  which  should 
form  the  subject  of  a  separate  inquiry.  It  is,  however,  possible  to  determine  whether 
the  protecting  power  can  in  any  case  be  called  sovereign,  understanding  by  sovereign 
a  governmental  power  not  subject  to  any  legal  or  constitutional  restraint.  The 
question  cannot  be  answered  by  showing  the  extent  of  political  power  enjoyed  over 
the  protectorate ;  it  may  be  conceded  that  Great  Britain  and  France  will  find  ways  and 
means  to  carry  any  point  they  may  deem  essential  to  their  interests.  Sovereignty  is 
absolute  power,  and  absolute  power,  politically  speaking,  does  not  exist ;  nothing  will 
be  deemed  essential  that  cannot  be  secured.  The  question  can  only  be:  Will  any  and 
every  governmental  act  representing  the  highest  legal  will  of  the  protecting  power  be 
with  regard  to  the  protectorate  a  legal  or  lawful  act  ?  To  put  it  concretely :  Has  the 
British  Parliament  the  same  legislative  power  over  Hyderabad  or  Mysore  which  it 
has  over  Bengal?  Mr.  Tupper,  who  has  written  most  fully  on  the  Indian 
protectorates,  puts  the  question  and  leaves  it  unanswered.'0  That  Parliament  possesses 
legislative  powers  coextensive  with  the  sphere  of  British  control  and  jurisdiction  may 
be  conceded;  thus  it  has  legislated  for  British  subjects  in  the  protectorates,  or  rather 
has  delegated  such  legislative  power  to  the  Indian  legislature;71  but  this  does  not 
prove  that  it  has  all  legislative  powers.     Even  when  the  native  state  grants  to  the 

69 Report  to  the  president  of  the  republic  on  the  situa-  "°  Our  Indian  Protectorate,  p.  353. 

tion  in  Tunis,  1890;  printed  in  Le  Regime  des  Protectorats  71  Sec.  1  of  Government  of  India  Act,  1865,  in  Ilbekt, 

(1899),  Vol.  I,  pp.  505, 509 :  "Le  Bey  a  garde  sa  souverainete."        Government  of  India,  p.  444. 
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British  or  Indian  government  lands  for  railroad  purposes,  it  cedes  full  jurisdiction  and 
administrative  control  short  of  sovereign  rights ; 72  and  the  reservation  is  significant. 
British  sovereign  power  is  not  established  by  the  fact  that  the  protected  princes  hold 
on  condition  of  good  behavior,  and  that,  as  was  said  in  the  British  Parliament,73  the 
check  on  native  misgovernment  is  not,  as  it  was  formerly,  insurrection,  but  forfeiture 
to  the  British  government.  This  power,  which  led  to  a  temporary  assumption74  by 
the  British  of  all  functions  of  internal  government  in  Mysore,  is  avowedly  a  quasi- 
judicial  power,  to  be  exercised  only  in  a  contingency,  and  therefore  only  under  a 
limitation.  The  usual  test  of  sovereign  power — Will  its  dictates  be  accepted  without 
question  by  the  courts  as  valid  law? — seems  to  be  inapplicable;  for  the  recognition 
by  British  courts  would  be  inconclusive,  unless  it  was  indorsed  by  the  native  courts  of 
the  protected  state ;  and  they  could  probably  be  silenced  or  overruled  by  the  exercise 
of  political  power.  If  we  ask,  however,  Does  the  British  Parliament  itself  recognize 
binding  limitations  ?  the  answer  cannot  be  doubtful,  and  must  be  against  the  claim  of 
sovereignty;  the  British  Parliament  would  as  soon  have  undertaken  to  legislate  for 
the  Transvaal  as  for  the  domestic  concerns  of  Johore,  which  are  not  by  treaty  or 
agreement  placed  under  British  jurisdiction.  The  English  law  does  not  in  other 
cases  leave  the  power  of  Parliament  in  doubt:  sovereignty  has  been  asserted  over  the 
American  colonies  and  over  the  East  India  Company ;  it  is  now  asserted  as  a  matter 
of  law  even  over  the  autonomous  colonies;  but  there  has  been  no  such  claim,  nor 
would  there  be  any  conceivable  basis  for  it,  in  the  case  of  the  protectorate  states, 
which  have  entered  into  a  relation  obviously  and  avowedly  not  surrendering  every 
right.  The  destruction  of  the  native  government  would  be  a  political  act  of  state  analo- 
gous perhaps  to  the  assumption  of  power  in  Egypt,  not  to  be  judged  by  principles  of 
constitutional  law,  and  for  which  in  all  probability  an  act  of  Parliament  would  not  be 
chosen.  The  same  considerations  exactly  apply  to  French  protectorates.  When  in 
1896  Madagascar  was  changed  from  a  protectorate  to  a  colony,  the  queen  was 
compelled  to  sign  an  act  in  which  she  recognized  the  taking  possession  of  Madagascar 
by  France,  she  being  allowed  to  retain  her  title  and  honors.  This  is  clearly  not  the 
way  in  which  legal  sovereignty  is  exercised. 

The  conclusion  must  be  that,  however  much  protectorates  differ  from  each 
other,  they  are  alike  in  this,  that  the  protecting  power  is  not  sovereign,  i.  e.,  there 
are  some  powers  in  every  protected  state  which  cannot  be  taken  away  without  its  con- 
sent by  any  legal  process  whatever.  There  is  this  difference  between  protectorates 
and  the  British  autonomous  colonies,  that  the  limitation  which  negatives  the  claims  of 
sovereignty  is  in -their  case  primarily  legal,  in  the  case  of  the  British  colonies  consti- 
tutional and  not  legal.  Constitutional  understandings  play,  however,  a  very 
important  part  in  the  case  of  protectorates  as  well  as  in  the  case  of  autonomous 
colonies,  excepting  always  the  so-called  protectorates  over  uncivilized  tribes.     There 

72  Tuppeb,  p.  376.  74  From  1832  to  1867. 

73  Hansaed's  Debates,  Vol.  CLXXXVII,  p.  1067. 
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is  a  double  understanding:  that  the  legal  power  of  government  left  with  the  native 
ruler  shall  be  exercised  in  accordance  with  the  advice  tendered  by  the  protecting 
government,  and  that  this  advice  will  keep  within  certain  limits,  and  at  all  events  will 
not  extend  to  asking  the  ruler  to  surrender  his  formal  and  nominal  rights  altogether. 
The  mutual  check  and  restraint  is  perhaps  the  stronger  because  it  cannot  be  made  the 
subject  of  a  legal  controversy ;  the  necessity  of  saving  appearances  may  be  relied  upon 
to  some  extent  to  prevent  abuses.  The  relation  is  analogous  to  that  of  the  constitu- 
tional monarchy,  as  has  well  been  pointed  out  by  a  French  writer  explaining  the 
position  of  France  in  Tunis : 75 

The  regime  of  the  protectorate  is  a  method  of  indirect  government.  The  protector  does 
not  substitute  by  force  his  will  for  that  of  the  protected;  he  directs  him,  advises  him,  after 
having  assured  himself  of  the  means  which  will  make  his  advice  accepted.  But  in  directing 
him,  he  spares  his  susceptibilities  (il  le  manage),  he  shows  him  some  deference.  He  would  take 
care  not  to  discredit  him  with  his  people,  for  it  is  important  that  they  should  be  kept  under  the 
illusion  that  they  have  not  changed  their  master.  They  encounter  in  their  relations  to  the 
government  the  same  faces,  they  recognize  the  voice  which  gives  them  orders  as  familiar,  they 
are  not  disturbed  in  their  habits  of  obedience.  Tunis  as  before  is  ruled  by  her  bey,  he  has  kept 
his  rights  as  a  legislator,  all  the  attributes  of  sovereignty;  he  governs  his  subjects  through  the 
mediation  of  his  ministry,  which  is  half  native,  half  French.  If  Sidi  Ali  Bey  were  a  constitu- 
tional sovereign,  he  would  continually  have  to  reckon  with  his  constitution.  The  constitution 
of  Sidi  Ali  Bey  is  the  French  resident-general. 

THE  ABSENCE  OF  SOVEREIGNTY 

When  we  consider  how  large  a  portion  of  the  world  is  covered  by  federated 
states,  autonomous  colonies  and  provinces,  and  protectorates,  the  fact  that  in  all  these 
territories  there  is  no  perfect  sovereignty  is  very  significant.  It  means  that 
absolute  consolidation  of  political  power  cannot  at  the  present  time  be  regarded  as  the 
only  successful  condition  of  political  life,  and  that  it  is  certainly  not  the  normal  form 
of  imperial  organization.  If  we  take  the  great  powers  by  themselves  without  their 
outlying  possessions,  we  find  that  Great  Britain,  France,  and  Russia  are  consolidated, 
while  Germany,  Austria -Hungary,  and  the  United  States  are  not;  Italy  has  placed 
the  pope  and  the  Vatican  beyond  her  jurisdiction,76  and  she  claims  only  a  qualified 
control  over  San  Marino.  When  we  regard  empires  instead  of  domestic  territories, 
we  find  that  there  is  none  in  which  sovereignty  is  co-extensive  with  political  control. 
All  Australia,  nearly  the  whole  of  America,  and  a  large  part  of  Asia  and  Africa  are 
held  under  political  power  which  is  qualified.  The  states  which  have  none  but 
unqualified  political  power  are  few  and  mostly  of  second-rate  importance:  Spain, 
Portugal,  Greece,  Denmark,  Belgium,  and  Japan.  In  other  words  there  is  compara- 
tively little  political  power  which  through  the  whole  extent  of  its  operation  is 
sovereign,  i.  e.,  subject  to  no  limitations  which  may  be  properly  designated  as  legal  or 
constitutional. 

75Valbebt,  Revue  des  deux  Mondes,  Vol.  LXXVIII,  p.  ™  Holtzendoeff,  VOlkerrecht,  Vol.  II,  sees.  40,  41. 
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Whether  we  should  regard  the  absence  of  sovereignty  as  a  serious  defect  in 
political  organization  must  depend  upon  the  value  which  we  attach  to  that  interesting 
and  much-discussed  concept.  If  sovereignty  meant  absolute  political  power,  we 
should  have  to  recognize  in  it  the  controlling  factor  in  community  life;  but  it  is 
generally  conceded  that  in  the  infinite  complication  of  forces  and  tendencies  which 
constitute  the  body  politic  there  can  be  no  such  thing  as  a  power  which  could 
accomplish  anything  and  everything.  All  political  power  is  and  always  has  been  held 
upon  condition  that  it  be  not  strained  beyond  a  given  point,  and  that  point,  which  can 
only  be  determined  by  the  event,  is  its  limit.  We  can  speak  of  absolute  and  unlimited 
power  only  in  a  strictly  legal  and  formal  sense,  in  the  sense,  namely,  that  every  one  of 
its  dictates  is  held  to  constitute  a  rule  of  law.77  The  existence  of  a  rule  of  law  is 
tested  by  judicial  recognition,  but  a  judgment  may  be  unenforceable,  the  law  may  be 
a  dead  letter.  The  political  value  of  such  a  legal  sovereignty  seems  to  lie  in  this, 
that  a  machinery  is  provided  for  bringing  about  any  conceivable  change  in  polit- 
ical or  civil  conditions  that  may  become  desirable  or  necessary,  through  the  forms 
of  law,  the  law  thus  attempting  to  make  its  own  rule  operative  in  perpetuity. 
Provided  the  machinery  works  as  intended,  revolutions  or  other  extra-legal  acts  will 
be  unnecessary.  It  follows  from  the  nature  of  such  a  power  that  no  other  legal  power 
within  the  same  community  can  conflict  with  it,  and  this  is  what  is  meant  when  it  is 
said  that  sovereignty  must  be  one  and  indivisible. 

For  the  accomplishment  of  its  avowed  purpose  sovereignty  must  be  so  organized 
as  to  represent  the  presumable  preponderance  of  political  power,  and  this  is  regularly 
true.  But  at  the  critical  moment  the  preponderance  may  fail.  The  existence  of  a 
sovereign  power  therefore  does  not  protect  against  possible  revolutions.  For  ordinary 
purposes  of  government  limited  powers  are  quite  adequate,  and  sovereignty  may, 
therefore,  be  normally  in  a  dormant  state,  as  it  is  in  the  government  of  the  United 
States.  Great  and  radical  changes,  on  the  other  hand,  which  require  the  setting  in 
motion  of  the  sovereign  power,  are  rarely  met  by  it  in  an  adequate  manner;  witness 
the  last  three  amendments  of  the  constitution  of  the  United  States,  which  were 
secured  only  as  the  result  of  war,  and  then  only  by  almost  revolutionary  methods. 

Even  where  an  amendment  of  our  constitution  is  adopted  in  a  perfectly  regular 
manner,  the  process  provided  for  it  calls  attention  to  an  essential  attribute  of  all 
sovereign  power:  the  necessity  under  which  it  is  to  move  and  express  itself  in 
predetermined  forms.  The  popular  will  can  legally  formulate  itself  only  through 
organization,  and  the  manifestation  of  the  sovereign  will  must,  if  it  is  to  accomplish 
its  purpose,  be  unmistakable.  It  would  be  impossible  to  tell  whether  a  certain  dictate 
is  to  be  accepted  conclusively  as  law,  if  its  form  were  not  known  in  advance.  Extra- 
legal or  revolutionary  power  can  therefore  not  be  sovereignty ;  although,  by  overriding 
existing  law  and  sovereignty,  it  may  ultimately  succeed  in  establishing  a  new  law 
under  which  it  will  be  recognized  as  sovereign.       Sovereignty,  being  a  legal  concept, 

77  A.  V.  Dicey,  The  Law  of  the  Constitution,  p.  69. 
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rests  on  law  and  presupposes  it,  and  therefore  is  not  absolutely  free;  unlimited  in 
substance,  it  is  limited  and  bound  by  form.  It  can  accomplish  anything,  provided  it 
obeys  that  form;  acting  through  that  form  it  may  even  adopt  another  form  for  its 
expression ;  but  one  form  can  only  be  superseded  by  another  form,  and  any  form,  while 
it  lasts,  constitutes  an  effective  limitation. 

The  formal  limitation  of  sovereign  power  does  not  alter  its  nature  with  regard  to 
those  subject  to  it ;  for,  while  there  is  less  likelihood  of  its  exercise  when  the  form  is 
cumbrous  and  surrounded  by  checks,  there  is  no  guaranty  that  the  difficulties  of  form 
will  not  be  overcome.  Where  the  expression  of  sovereign  will  requires  the  concur- 
rence of  a  majority  or  of  a  more  than  simple  majority  of  those  subject  to  it,  this  con- 
stitutes a  very  substantial  protection  to  the  subject  interests,  but  leaves  every  party  in 
interest  liable  to  the  possibility  of  being  met  by  an  adverse  combination  sufficient  to  over- 
come his  resistance.  Otherwise  where  the  sovereign  will  expresses  itself  only  through 
the  concurrence  of  a  number  of  factors  or  powers  each  of  which  represents  a  distinct 
interest.  The  combination  of  these  factors  is  then  still  sovereign,  but  each  factor  is 
removed  from  the  exercise  of  sovereign  power.  The  sovereignty  of  Great  Britain  is 
vested  in  Parliament,  which  acts  through  the  concurrence  of  the  crown  and  the  two 
houses ;  it  follows  from  this  that  the  crown  of  Great  Britain  is  beyond  the  operation 
of  sovereignty.  This  shows  that  a  limitation  of  form  may  become  a  limitation  of  sub- 
stance, and  that  it  is  incorrect  to  speak  of  the  existence  of  absolutely  sovereign  power 
even  in  England.  The  legal  omnipotence  of  Parliament  involves  the  perpetuation  of 
a  power  not  itself  sovereign,  and  thus  fails  to  fulfil  the  only  rational  purpose  of  unlim- 
ited power,  namely,  the  possibility  of  effecting  by  authority  of  law  any  conceivable 
change.  The  legal  abrogation  of  the  crown  would  require  the  consent  of  the  crown, 
and  the  idea  of  consent  negatives  that  of  power  and  authority.78 

The  failure  of  authority  at  some  point  should,  however,  not  be  regarded  as  the 
failure  of  the  idea  of  law,  for  the  ultimate  resort  and  support  of  the  law  is,  in  all  mod- 
ern states,  the  voluntary  consent  and  submission  on  the  part  of  the  majority  of  those 
subject  to  its  rule.  The  power  of  the  law  is  the  power  of  numbers,  and  numbers 
derive  their  power  from  consent.  The  concurrence  of  a  number  sufficient  to  consti- 
tute the  requisite  authority  can  be  obtained  only  by  mutual  concession  and  forbear- 
ance, and  practically  the  whole  community  are  sharers  and  beneficiaries  in  this  process 
of  compromise,  and  thus  become  parties  to  the  consent  which  upholds  the  law.  This, 
as  much  as,  or  perhaps  more  than,  the  hopelessness  of  resistance,  accounts  for  the  fact 
that  actual  resort  to  physical  force  is  of  comparatively  rare  occurrence  in  our  legal 
processes,  and  that  in  many  early  systems  the  enforcement  of  the  law  was  not  carried 
to  the  last  point  of  compulsion.  The  fewer  the  parties  in  interest,  the  less  likely  an 
absolute  preponderance  of  power,  and  the  more  likely  the  building  up  of  the  rule  of 

1 8  Professor  Dicey  refers  to  a  parliamentary  practice  in  of  the  Constitution,  p.  61.)    This  may  be  intended  as  an 

accordance  with  which  the  consent  or  recommendation  of  additional  practical  safeguard,  but  the  perpetuity  of  the 

the  crown  is  required  to  the  introduction  of  bills  touching  crown  is  legally  independent  of  the  practice, 
the  prerogative  or  the  interests  of  the  crown.    {The  Law 
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law  on  the  basis  of  compromise.  During  the  constitutional  conflict  in  Prussia,  pre- 
ceding the  war  of  1866,  Bismarck  insisted  again  and  again  that  compromise  was  the 
essential  principle  of  every  constitutional  state. 

The  compromise  between  the  different  constituent  factors  of  the  political  com- 
munity, which  distinguishes  limited  monarchies,  finds  its  parallel  in  the  compromise 
between  different  territorial  powers  which  distinguishes  the  federated  state  and  the 
world-empire. 

The  absence  of  an  absolute  legal  or  constitutional  power  does  not,  however,  pre- 
vent the  existence  of  a  political  preponderance  of  varying  degrees  of  strength.  To  give 
the  empire  the  requisite  cohesion,  the  preponderance  should  be  sufficient  to  give  effect  to 
the  will  of  the  imperial  power  in  matters  essential  to  such  cohesion.  The  preponderance 
need  not  be  sufficiently  strong  to  be  able  to  crush  local  autonomy.  A  power  which  is 
preponderant  without  being  absolute  constitutes  supremacy,  but  not  sovereignty. 

The  preponderance  of  the  imperial  power  may  be  given  further  legal  effect  by 
vesting  in  it  the  jurisdiction  to  determine  controversies  arising  as  to  the  respective 
spheres  of  the  superior  and  the  subordinate  governments.  This  is  a  notable  feature  of 
the  federal  organization,  while  it  is  lacking  in  the  control  of  protectorates.  While 
under  this  arrangement  the  imperial  power  pronounces  upon  its  own  attributes  conclu- 
sively, it  does  so  under  procedural  safeguards,  which  constitute  normally  sufficient 
guarantees  against  the  violation  of  faith.  Judicial  supremacy,  therefore,  so  far  from 
resulting  in  absolute  sovereignty,  is  an  additional  recognition  of  indestructible  right. 

The  idea  of  sovereignty  has  resulted  from  the  consolidation  of  the  modern  state  out 
of  a  number  of  petty  communities  as  a  protest  against  political  claims  unaccompanied  by 
political  capacity.  The  power  of  the  modern  consolidated  state  over  its  subdivisions, 
provinces,  cities,  estates,  and  corporations,  is  practically  absolute  and  unlimited,  and 
with  regard  to  them  sovereignty  has  come  as  near  being  a  reality  as  in  the  nature  of 
things  it  can  be.  The  claim  of  the  state  to  similarly  absolute  power  over  the  indi- 
vidual corresponds  to  no  similar  reality,  and  is  but  a  legal  fiction.  The  recognition  of 
inalienable  and  indestructible  private  rights  under  our  constitutions  is  practically  an 
abandonment  of  this  fiction.  It  is,  moreover,  significant  that  some  American  courts 
claim  for  municipalities  an  inherent  right  to  local  self-government  as  against  the  legis- 
lature of  the  state,  independent  of  express  constitutional  recognition.  This  shows 
that  there  is  at  least  a  tendency  to  deny  the  absolute  dependence  of  a  political  com- 
munity which  has  strong  vitality,  and  which  does  not  claim  functions  which  it  cannot 
perform.  Where  the  subordinate  community  is  so  strong  that  its  claims  to  recognition 
cannot  be  ignored,  it  seems  but  logical  to  deny  the  absoluteness  of  legal  power  over  it. 
A  legal  limitation  of  supreme  power  cannot  be  contrary  to  the  nature  of  the  state,  where 
it  corresponds  to  political  realities.  And  a  recognition  of  all  powers  of  government  as 
limited  seems  rather  in  accordance  with  an  ideal  constitution  of  a  state  than  a  sign  of 
backward  or  defective  political  development.  From  this  point  of  view  absolute  political 
consolidation  seems  by  no  means  to  be  the  inevitable  goal  of  imperial  organization. 
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